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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
THE LORAIN JOURNAL COMPANY, 
Appellant, 
v. 


Case No. 18,955 


FEDERAL COMMUNICATIONS COMMISSION 


wes ws SO ewe Os SO 


Appellee. 


NOTICE OF APPEAL AND STATEMENT OF REASONS THEREFOR 


I. 


Nature of Appeal Proceeding 


1. Appellant, The Lorain Journal Company, a corporation organized 
pursuant to the laws of the State of Ohio (hereinafter sometimes referred 
to as the "Journal"), hereby gives notice of its Appeal from a Decision 
and Order dated March 25, 1964, by Appellee, the Federal Communica- 
tions Commission (hereinafter sometimes referred to as the "Commis- 
sion"), and from a Memorandum Opinion and Order of the Commission 
dated September 16, 1964 (released September 18, 1964). The Order of 
March 25, 1964, denied an application by W.W.I.Z., Inc. (hereinafter 
sometimes referred to as ''WWIZ, Inc.") for renewal of license of Stand- 
ard Broadcast Station WWIZ, Lorain, Ohio, and denied an application for 
transfer of control of WWIZ, Inc. from Sanford A. Schafitz to Appellant. 
The Memorandum Opinion and Order of Appellee dated September 16, 
1964, denied petitions filed by WWIZ, Inc. and the Appellant for rehear- 
ing and reconsideration of Appellee’s Decision and Order of March 25, 
1964. 

2. This Appeal is taken pursuant to Section 402(b)(1)(2)(3)(6) of the 
Communications Act of 1934, as amended (47 U.S.C. § 402(b)(1)(2)(3)(6)) 
and Rule 37 of the Rules of this Court. 
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3. Appellant is now the owner of all of the preferred stock and 45 


percent of the issued and outstanding common stock of WWIZ, Inc. and 
is an applicant for transfer of control of WWIZ, Inc. 

4. Appellant's aggrievement from the said actions of the Commis- 
sion in denying WWIZ, Inc.'s renewal of license application and Appel- 
lant’s transfer of control of WWIZ, Inc. application is such that this 
Court has jurisdiction pursuant to Section 402(b)(1)(2)(3)(6) and Rule 37 
of the Rules of this Court. 

5. The jurisdiction of this Court is invoked (a) to review the Com- 
mission's proceedings upon which the Memorandum Opinion and Order 
dated September 16, 1964, was made; (b) to adjudge the Commission's 
Findings, Conclusions and Orders as arbitrary, capricious, an abuse 
of discretion, and incompatible with law and other Commission deci- 
sions: (c) to hold unlawful the Commission's actions; (d) to reverse the 
Commission's Orders; and (e) to remand the case to the Commission 
with directions to proceed in accordance with requirements of law and 
the judgment of the Court. 

II. 
Statement of the Nature of the Commission Proceedings 

6. On June 5, 1961, Sanford A. Schafitz, as Transferor, and Appel- 
lant, as Transferee, filed an application for approval of the voluntary 
transfer of control of WWIZ, Inc., licensee of Station WWIZ, Lorain, 
Ohio. On July 13, 1961, Elyria- Lorain Broadcasting Company (herein- 
after sometimes referred to as "WEOL") filed a Petition To Deny the 
transfer of control application. On September 6, 1961, WWIZ, Inc. filed 
an application for renewal of license of Station WWIZ. 

7. On February 21, 1962, the Commission designated for hearing 
the applications for renewal of license of Station WWIZ and for transfer 
of control of WWIZ, Inc., together with other applications in which San- 
ford A. Schafitz had an interest and which are not relevant to this Appeal. 
In the Order designating these applications for hearing, the Commission 
denied the Petition To Deny of WEOL but made WEOL a party to the pro- 


ceeding. 
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8. The issues specified by the Commission in its Order designat- 


ing the applications for hearing, insofar as they are pertinent to this 
Appeal, related to (a) whether there had been an agreement or under- 
standing to effectuate a transfer of control of WWIZ, Inc. to Appellant 
without prior consent of the Commission; (b) whether the exercise of 
certain agreements and the exercise of certain conduct by Appellant 
were designed to effectuate a transfer of control of wwiz, Inc. without 
prior consent of the Commission; (c) whether Appellant had exercised 
control over WWIZ, Inc. without prior consent of the Commission; and 
(d) whether certain Rules of the Commission had been violated by WWIZ, 
Inc. with regard to logging requirements and the employment of a first- 
class operator. | 

9. A public hearing was held before a Commission Examiner and 
all parties to the proceeding filed Proposed Findings and Conclusions 
and Replies thereto. 

10. On March 6, 1963, the Hearing Examiner released an Initial De- 
cision in which the Examiner recommended the grant of the applications 
for renewal of license of Station WWIZ and for transfer of control of 
WWIZ, Inc. The Initial Decision of the Hearing Examiner found that 
there was no understanding, agreement or plan whereby Appellant was 
to assume control of WWIZ, Inc. without Commission consent; that the 
contracts and activities of Appellant were designed legitimately to pro- 
tect Appellant's financial interests in WWIZ, Inc. and not part of a plan 
to transfer control of WWIZ, Inc. without Commission consent to Appel- 
lant; that no such plan has existed; that Appellant has not exercised con- 
trol over WWIZ, Inc.; and that although there have been some violations 
of the Commission's Rules with regard to log-keeping and operator re- 
quirements, they were not of sufficient seriousness to warrant denial of 
renewal of license. | 

11. The Broadcast Bureau of the Commission and WEOL filed Ex- 
ceptions to the Initial Decision seeking a contrary result. Replies to 


Exceptions were filed by WWIZ, Inc. and Appellant. 
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12. On December 2, 1963, Oral Argument was held before the Com- 
mission en banc. 

13. On March 25, 1964, the Commission issued a Final Decision 
(which was released March 31, 1964). The Commission's Final Deci- 
sion with regard to the transfer of control issue was in direct variance 
with the Findings and Conclusions of the Hearing Examiner. 

14. On April 29, 1964, Appellant filed a Petition For Reconsidera- 
tion of the Decision of the Commission insofar as it denied the applica- 
tion of WWIZ, Inc. for renewal of license of Station WWIZ and the appli- 
cation for voluntary transfer of control of WWIZ, Inc. On April 29, 1964, 
WWIZ, Inc. filed a Petition For Reconsideration of the Commission's 
Final Decision insofar as it related to the denial of renewal of license 
of Station WWIZ. Objections to these Petitions were filed by WEOL and 
the Broadcast Bureau of the Commission. 


15. On September 16, 1964, the Commission adopted a Memorandum 


Opinion and Order (which it released September 18, 1964) denying the 


Petitions For Reconsideration filed by WWIZ, Inc. and Appellant. The 
Commission stated that it found "no reason to depart from the findings 


of fact and conclusions contained in the Decision." 


Ill. 
Grounds for Relief 

16. The Commission erred as a matter of law in refusing to find 
(a) that there was no understanding, agreement or plan whereby Appel- 
lant was to assume control of WWIZ, Inc. without Commission approval; 
(b) that no contracts or activities of Appellant were designed to be part 
of a plan to transfer control of WWIZ, Inc. without Commission approval; 
and (c) that Appellant has not exercised control over WWIZ, Inc. 

17. The Commission erred in failing to consider all of the evidence 
relative to the unauthorized transfer of control issue. 

18. The Commission erred in disregarding significant evidence re- 
garding the unauthorized transfer of control issue and in failing to make 


findings of fact and conclusions relative to such significant evidence. 
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19. The Commission erred in finding that there was an understand- 
ing, agreement or plan to effect transfer of control of WwIz, Inc. to Ap- 


pellant in the absence of evidence to support such a finding. 


20. The Commission erred in finding that there was an unauthorized 
transfer of control of Station WWIZ from Sanford A. Schafitz to Appellant 


and that Appellant exercised such control. 

21. The Commission's findings of basic facts were not supported by 
any substantial evidence as to the unauthorized transfer of control issue. 

22. The Commission's findings as to ultimate facts regarding the 
unauthorized transfer of control issue were not a rational inference from 
the basic facts and were not based upon substantial evidence. 

23. The Commission erred in ignoring much of the findings of the 
Hearing Examiner with regard to the transfer of control issue and ignor- 
ing much of the evidence on which the Hearing Examiner based his find- 
ings that there was no intent, plan or effectuation of transfer of control 
to Appellant without Commission approval. | 

24. The Commission erred as a matter of law in failing to give 
proper weight to the findings and conclusions of the Hearing Examiner 
who recommended grants of the renewal of license and transfer of con- 
trol applications when the candor and demeanor of witnesses were im- 
portant. | 

25. The Commission erred in finding that the application for assign- 
ment of construction permit of Station WWIZ from Sanford Schafitz to 
WWIZ., Inc. constituted "a clear breach of Schafitz' duties and responsi- 
bilities to the Commission" inasmuch as there was no substantial evi- 
dence to support such a finding and such a finding was not within the 
scope of the Issues. 

26. The Commission erred in finding that there was any misrepre- 
sentation or lack of candor in connection with Schafitz' application for 
license for Station WWIZ, inasmuch as there was no substantial evidence 
to support such finding and such finding was not within the scope of the 


Issues. 
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27. The Commission erred in making findings of fact with regard 
to the "background of the Journal” inasmuch as such findings were not 
relevant to any issue in the case. However, if such findings are rele- 
vant, the Commission should have found that no present officer, direc- 
tor or stockholder of either The Lorain Journal Company or the Mans- 
field Journal was an officer, director or stockholder of either corpora- 
tion at the time of the denial of either application or the antitrust case 
referred to. 

28. The Commission erred in failing to give consideration to the 
points raised in Appellant's Petition For Reconsideration and ignoring 
Section 1.106(j) of the Commission's Rules which requires the Commis- 
sion's Order to "contain a concise statement of the reasons for the ac- 
tion taken." 

29. The Commission erred in failing to rule upon any point raised 
in Appellant’s Petition For Reconsideration except insofar as it relates 
to an error contained in a footnote in the Commission's Decision. 

30. The Commission acted erroneously, arbitrarily and capri- 
ciously in basing in part the denial of the application for renewal of 
license of Station WWIZ because of technical violations of the Commis- 
sion's Rules with regard to logging and operator requirements. 

31. The Commission erred in failing to find and conclude that the 
public interest would be served by a grant of the renewal of license and 


transfer of control applications. 


Respectfully submitted, 


By (Signed) Clair L. Stout 
600 Munsey Building 
Washington, D. C. 20004 
Of Counsel: Attorney for Appellant, 
The Lorain Journal Company 


Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 20004 


Dated October 15, 1964 
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IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,957 


W.W.1.Z., INC., and SANFORD A. SCHAFITZ, 
Appellants, 


v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. — 


NOTICE OF APPEAL 


Come now appellants, W.W.1.Z., Inc., a corporation, and Sanford 
A. Schafitz, as an individual and as owner of a majority of the voting 
stock of said corporate appellant, and hereby give notice of their appeal 
from a Decision and Order of the Commission dated March 25, 1964, 
and from a Memorandum Opinion and Order of the Commission dated 
September 16, 1964 (upon which public notice was given on Septem- 
ber 18, 1964). 


Jurisdiction 
This appeal is taken pursuant to Section 402(b)(1)(2)(3) and (6) of 
the Communications Act of 1934 as amended (42 U.S.C. Sec. 402(b)(1) 
(2)(3) and (6) and Rule 37 of the Rules of this Court. | 


Nature of Proceedings As To Which Appeal Is Taken 
On June 5, 1961, appellant, Sanford A. Schafitz, as Transferor, and 


the Lorain Journal Company, as Transferee, filed an application for ap- 
proval of the voluntary transfer of control of appellant, W.W.I.Z., Inc., 
licensee of Station W.W.1I.Z., Lorain, Ohio. On July 13, 1961, Elyria- 
Lorain Broadcasting Company filed a Petition to Deny the application 
for transfer of control, supra. On September 6, 1961, W.W.I.Z., Inc. 


filed its application for license renewal of Station W.W.I.Z. 
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On February 21, 1962, the Commission designated for hearing the 


license renewal application of W.W.I.Z., Inc. and the application for ap- 


proval of voluntary transfer of control of W.W.I.Z., Inc. At the same 


time the petition of the Elyria Lorain Broadcasting Company, supra, 
was denied, but this firm was made a party to the proceeding. (The 
Commission also designated for hearing various other applications of 
appellant, Sanford A. Schafitz, which are not here relevant.) 

In the Commission's Order designating these matters for hearing, 
the following issues inter alia were specified: 

1. Whether there had been an agreement or understanding to 

effectuate a transfer of control of W.W.I.Z., Inc., to the 
Lorain Journal without prior consent of the Commission; 

. Whether the exercise of certain agreements and the exer- 
cise of certain conduct by and between appellants and the 
Lorain Journal Company were designed to effectuate a 
transfer of control of W.W.I.Z., Inc. to the Lorain Jour- 
nal Company without the prior consent of the Commission; 

. Whether the Lorain Journal Company had exercised con- 
trol over W.W.I1.Z., Inc. without prior consent of the Com- 
mission; 

. Whether certain of the Commission's technical rules had 
been violated by W.W.I.Z., Inc. with respect to logging 
requirements and the employment of a first class oper- 
ator. 

Public hearings were subsequently held and proposed findings, con- 
clusions and replies filed by the respective parties. 

The Hearing Examiner's Initial Decision was released on March 6, 
1963, and recommended that the applications for license renewal and 
transfer of control be granted. The Hearing Examiner's decision found 
that there had been no transfer of control of W.W.1.Z., Inc. without prior 
Commission consent nor that any understanding agreement or plan to 


that end and that all contracts between appellants and the Lorain Journal 
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Company were to protect the Lorain Journal's legitimate minority in- 
terests. The Examiners found that there had been some technical viola- 
tions of the Commission's log-keeping and operator requirements, but 
that these were not serious enough to warrant denial of the license re- 
newal application. | 

The Broadcast Bureau and the Elyria- Lorain Broadcasting Com- 
pany filed exceptions and after the filing of replies and oral argument 
the Commission on March 31, 1964, released its final decision in which 
it reversed the Hearing Examiner's Initial Decision with respect to the 
issues raised in the instant appeal. ! 

Both the Lorain Journal Company and appellants herein filed timely 
petitions for reconsideration. On September 18, 1964, the Commission 
released its Memorandum Opinion and Order denying each of the peti- 
tions for reconsideration, stating merely that it found "no reason to de- 


part from the findings of fact and conclusions contained in the Decision." 


Statement of the Reasons on Which Appellants Intend to Rely 
1. The Commission erred as a matter of law in failing and refus- 


ing to find that: 

(a) There was no understanding, agreement or plan 
entered into between appellants and the Lorain 
Journal Company whereby the Lorain Journal 
Company was to assume control of W.W.LZ., 
Inc. without approval of the Commission; 

(b) No contracts or activities of appellants were 
designed to be part of a plan to transfer con-: 
trol of appellant, W.W.I.Z., Inc., without Com- 


mission approval; 


(c) At no time has the Lorain Journal Company © 


exercised control over W.W.I.Z., Inc. 
2. The Commission erred in failing to consider all of the evidence 


relative to the unauthorized transfer of control issue. 
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3. The Commission erred in disregarding significant evidence re- 


garding the unauthorized transfer of control issue and in failing to make 


findings of factiand conclusions relative to such significant evidence. 

4. The Commission erred in finding that there was an understand- 
ing, agreement or plan to effect transfer of control of W.W.1.Z., Inc., 
to the Lorain Journal Company in the absence of evidence to support 
such a finding. 

5. The Commission erred in finding that there was an unauthorized 
transfer of control of Station W.W.I.Z. from appellant, Sanford A. Scha- 
fitz to the Lorain Journal Company, and that said company exercised 
such control. 

6. The Commission's findings of basic facts were not supported 
by any substantial evidence as to the unauthorized transfer of control 
issue. 

7. The Commission's findings as to ultimate facts regarding the 
unauthorized transfer of control issue were not a rational inference 
from the basic facts and were not based upon substantial evidence. 

8. The Commission erred in ignoring much of the findings of the 
Hearing Examiner with regard to the transfer of control issue and ig- 
noring much of the evidence on which the Hearing Examiner based his 
findings that there was no intent, plan or effectuation of transfer of con- 
trol of W.W.1.Z., Inc. to the Lorain Journal Company without Commis- 
sion approval. 

9. The Commission erred as a matter of law in failing to give 
proper weight to the findings and conclusions of the Hearing Examiner 
when the candor and demeanor of witnesses were important. 

10. The Commission erred in finding that the application for as- 
signment of construction permit of Station W.W.1.Z. from appellant, 
Sanford A. Schafitz, to appellant, W.W.I.Z., Inc., constituted "a clear 
breach of Schafitz’ duties and responsibilities to the Commission" in- 
asmuch as there was no substantial evidence to support such a finding 


and such a finding was not within the scope of the Issues. 
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11. The Commission erred in finding that there was any misrepre- 
sentation or lack of candor in connection with appellant, Schafitz' appli- 
cation for license for Station W.W.I.Z., inasmuch as there was no sub- 
stantial evidence to support such finding and such finding was not within 
the scope of the Issues. | 

12. The Commission erred in failing to give consideration to most 
of the points raised in appellants’ Petition for Reconsideration and ig- 
noring Section 1.106(j) of the Commission's Rules which requires the 
Commission's Order to "contain a concise statement of the reasons for 


the action taken." 


13. The Commission erred in failing to rule upon most of the points 


raised in appellants' Petition for Reconsideration. . 

14. The Commission erred in failing to reverse its earlier posi- 
tion on the basis of the additional factual material and evidence of 
changed circumstances presented in the appellants’ Petition for Recon- 
sideration pursuant to Section 1.106(C)(1) of the Commission's Rules 
and Regulations. | 

15. The Commission's denial of appellants' license renewal appli- 
cation in part because of technical violations of the Commission's Rules 
relating to log keeping and operator requirements was arbitrary, capri- 
cious and so grossly erroneous as to imply bad faith ! 

16. The Commission erred in failing to find and conclude that the 
public interest would be served by a grant of the renewal of the license 
application. 

Conclusion 

WHEREFORE, appellants pray that this Court: 

(a) Review the proceedings of the Federal Communications 
Commission upon which its Order and Decision of March 25, 1964, and 
Memorandum Opinion and Order of September 16, 1964, were made; 

(b) Adjudge the Commission's Findings, Conclusions and Orders 
as arbitrary, capricious, an abuse of discretion and contrary to law and 


inconsistent with other decisions of the Commission; 
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(c) Hold the Commission's actions to be unlawful; 


(d) Reverse the Commission's Orders; and 

(e) Remand the case, to the Commission, with directions to 
carry out the judgment of the Court in accordance with the require- 
ments of law. 


Respectfully submitted, 


By (Signed 
Carl L. Shipley, and 


By (Signed 
Thomas A. Ziebarth 


1366 National Press Building 
Washington, D. C. 20004 


Attorneys for Appellants, 
W.W.I.Z., Inc., and 
Sanford A. Schafitz 


OF COUNSEL: 


Shipley, Akerman & Pickett 
1366 National Press Bldg. 
Washington, D. C. 20004 
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UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,955 September Term, 1964 


The Lorain Journal Company v. 
Federal Communications Commission 


No. 18,957 


W.W.I.Z., Inc., and Sanford A. Schafitz 
v. Federal Communications Commission 


Before: Bazelon, Chief Judge, 
in Chambers. 


ORDER 


On consideration of the joint motion of appellants to consolidate the 
above-entitled cases, and it appearing that these appeals arose out of 
the same proceeding before the Commission and involve essentially the 
same issues, and it further appearing that counsel for the Commission 
does not intend to oppose the granting of this motion, it is 


ORDERED that the joint motion be granted, and these cases are 
consolidated for all purposes. 


Dated: November 6, 1964 
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PREHEARING STIPULATION 


Counsel for the respective parties stipulate as follows: 


I. 

1. The questions presented are as follows: 

(a) Whether the Commission was arbitrary and capricious and 
erred as a matter of law in refusing to find on the basis of the rec- 
ord as a whole, including the Findings and Conclusions of the Hear- 
ing Examiner, (1) that there was no understanding, agreement or 
plan whereby The Lorain Journal was to assume control of W.W.1.Z., 
Inc. without Commission approval; (2) that no contracts or activities 
of The Lorain Journal were designed to be part of a plan to transfer 
control of W.W.1.Z., Inc. without Commission approval; and (3) that 
The Lorain Journal has not exercised control over W.W.I.Z., Inc. 

(b) Whether the Commission erred in finding that there was 
misrepresentation or lack of candor in connection with Sanford 
Schafitz' applications for assignment of construction permit and 
for license for Station WWIZ in the light of the evidence and the 
issues. 

(c) Whether the Commission erred in making Findings of Fact 
with regard to the "background of the Journal" in the light of the is- 
sues. 

(d) Whether the Commission failed to make a concise state- 
ment of the reasons for the action taken in denying Appellants’ 
Petitions For Reconsideration as required by Section 1.106(j) of 
the Commission's Rules. 

(e) Whether the Commission acted erroneously, arbitrarily 
and capriciously in denying the application for renewal of license 
for Station WWIZ by its reliance in part on the technical violations 
with regard to logging and operator requirements. 
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(f) Whether the Commission erred in failing to find that a grant 
of the renewal of license of Station WWIZ and transfer of control of 


W.W.I1.Z., Inc. were in the public interest. 


I. 

2, The Appellants, Sanford A. Schafitz and W.W.1.Z., Inc., re- 

serve the right to raise the following issue on appeal: _ 

(a) Whether the Commission erred in failing to reverse its 
denial of the license renewal application in view of the changed cir- 
cumstances set forth in the Petition For Reconsideration filed by 
Appellants, W.W.I.Z., Inc. and Sanford A. Schafitz. 


Il. 
3. The joint appendix shall be filed within 10 days after the 
filing of the Appellants’ Reply Brief, or, if the Appellants do not file a 
Reply Brief, than within 25 days after the filing of the Brief of Appellee. 


IV. 

4. In preparing briefs, the parties shall, when referring to 
record material, indicate the page or pages in the original record where 
such material may be found. The pages of the joint appendix shall be 
consecutively numbered and shall, in addition, bear appropriate record 
page numbers, so that the reference to the record material printed in 


the joint appendix may be found. 


Respectfully submitted, 
THE LORAIN JOURNAL COMPANY 


By (Signed 
Clair L. Stout 


W.W.I.Z., INC. AND 
SANFORD A. SCHAFITZ 


By (Signed 


Thomas A. Ziebarth 
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ELYRIA- LORAIN BROADCASTING 
COMPANY 


By (Signed 
Marcus Cohn 


FEDERAL COMMUNICATIONS 
COMMISSION 


By (Signed) 


Before: Burger, Circuit Judge, 
in Chambers 


PREHEARING ORDER 


Counsel for the parties in the above-entitled cases having submitted 
their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 
and the stipulation having been considered, the stipulation is approved, 


and it is 


ORDERED that the stipulation shall control further proceedings in 
these cases unless modified by further order of this court, and that the 


stipulation and this order shall be printed in the joint appendix herein. 


Dated: December 10, 1964 
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Form Approved 
Budget Bureau No. 52-R016.12 


UNITED STATES OF ammmiCa 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR RENEWAL OF BROADCAST STATION LICENSE 


INSTRUCTIONS 


A This form ia to be used in all cases when applying for Renewal of 
Broadcast Station License. It consists of thia part, Section I, and the 


following sections: 
Sectien If, Ronewal Application Engineering Data 
Section IV, Statement of Program Service of Broadoast Applicant 


B. Prepare and file three copies of this form and all exhibits aed awear 
to one copy. File with Federal Communications Commission, 
Washington 25, D. C. 


C. Number exhibits serially in the epace provided in the body of the 
form and Met each exhibit in the space provided on page 2 of this 
Bection. Date each exhibit. 


D. The name of the applicant must be stated exactly as it appears on 


the ourrent Hoense. 


E. Information oalled for by this application which ie already on file 
with the Commission need not be refiled in this application provided 
(1) the information ie now on file in another application or FCC form 
filed by or on behalf of this applicant; (2) the information is identified 
fully by reference to the file number (if any), the FCC form number, 
and the filing date of the application or other form containing the in- 
formation and the page or paragraph referred to, and (3) after making 
the reference, the applicant states: ‘‘No change since date of filing.'’ 
Any such reference will be considered to incorporate into thie appli- 
cation all information, confidential or otherwiae, contained in the ap- 
plication or other form referred to. The incorporated application or 
otber form will thereafter, in ite entirety, be open to the public. 


,F Thies application must be exeouted by applicant, if an individual; by 
@ partner of applicant, if a partnerabip; by an officer of applicant, if a 
partnerehip; by an officer of applicant, if a corporation or association; 
or by attorney of applicant only under conditions shown in Section 1.303, 
Rules Relating to Practice and Procedure, in which event satisfactory 
evidenoe of disability of applicant or hia absence from the Continental 
United States and authority of attorney to act must be submitted with 
application. 


G. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARA-, 
GRAPHS ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION 
ARE NOT APPLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOM- 
PLETE APPLICATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Powe Bynes | 


Nemwe and post office address of applicant (See Instruction D) 


WWIZ, Ince 
617 Broadway, Lorain, Ohio 


Send notices and commmications to the following-named person 
at the post office address indicated; 
| 


Sanford A. Schafitz 


1. Renewal requested for following existing facilities 


Call letters Channel No. 
WWIZ 380 


Minimum hours operation daily 


Night 
yas 


Hours of operation ! 


Station location 
City 


Lorain 


2 Is applicant or any person yes [7] No ix) 
directly or indirectly controlling 

applicant, party to a suit in any Federal Court involving the 
monopolizing, or an attempt to monopolize radio commmication 
directly or indirectly through control of the manufacturer or 
sale of radio apparatus, by exclusive traffic arrangements, 
or by any other means, or of using unfair methods of competi- 
tion? 

If the answer is "Yes", attach 4s Exhibit No. a full 
description of the proceeding, identifying the court and 
showing where records of the proceeding may be obtained. 

(See Section 313 of the Conmmumitations Act of 1994.) 


3. Attach as Exhibit No. 1. a detailed balance sheet of 
the applicant as at the close of a month within gO ‘ays of the 


date of this application. 

4. Is the applicant's (wnership; Report Yes x] No | 
filed with this application? 
(See 1.943(a) of Commission's Rules.) 


If answer is ‘‘No"'", give date of filing of Inst Ownership Report and 
call letters, station location and file number of revewal application 
with which it was filed. : 


5. Any change in the citizenship 
of the applicant? 


6. Is the applica 
tive of an alien 4g 


BEST COPY AVAILABLE 
from the original bound volume 


The applicant waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 
United States beceuse of the previous use of the same, whether by license or otherwise, and requests a renewal of its exist- 
ing license in accordance with this application. (See Section 304 of the Communications Act of 1934) 


The applicant represents that this application is not filed for the purpose of impeding, obstructing, or delaying determina- 
tion on any other spplication with which it may be in conflict. 


All the atatementa made in the application and attached exhibits are considered material representations, and al) the 
exhibits are a material part hereof and are incorporated herein as if set out in full in the application. 


The applicant, or the undersigned on the applicant’s behalf, states that he has endeavored to supply full and correct in- 
formation as to all matters which are relevant to this application and that he has done so as to ell matters within his 
own knowledge. 
Dated Sepa Seer? re or ly 19 61 

WWIZ, Ince 


(Name of applicant) 


Gi. 


Subscribed and sworn to before 
= ig f__suly 19 61 __ 


A public’s seal must be affixed where the 
law of jurisdiction requires, otherwise state 
the law does not require seal.) Notary Public, Farrell, Mercer County 


My Commission Expires December 19, 1961 
My commiasion expires 


Name of officer or employee (1) by whom or (2) under Official title 
whose direction exhibit was prepared (show which) 
prepared by Sanford Schafitz | Pres. 
prepared by Sanford Schafitz Pres. 


Prepared under direction of 


Arthur Simmers office manager WWIZ 


{ 2: . CRN 


; ean 
Arthur Simmers office manager WwWwiZ 
cast 


g 


prepared under direction 
Arthur Simmers 


Prepared under the direction 
Arthur H, Simmers 


BEST CC 
from the or 
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FEDERAL COMMUNICATIONS COMMISSION 
Name of applicant 


RENEWAL APPLICATION ENGINEERING DATA WW1IZ, Incorporated. 


Description of transmitting apparatus 1O Change S. Frequency monitors and control equipment 


ss = oe file ‘ype No. erial No. Manufacturer's name : 
----NO CHAN a eee sw; | "O Change-on file 
oe Tere ets Kinet Moats (es ee ee Set 


Tubes! in last redio stage lO change How often is the station frequency and the frequency 
Make OM. Tile Type No. monitor checked with a frequency standard of known 


~~---NO CHANSERS--NO BHR seoursey bi-monthly 


Visual 
= Ee ae 
2. Operating constants (FM and Television only) not apovlicshe 

Furnish following data on last frequency checks 


not applicabe- Naaual Date [Frequency 

Total plate current to last radio June 255 1961 | 1380.000 Ke 

stage in amperes Reading gf monitors y pated aed (Use sore 
5 ; de th bre: 

Plate voltage applied to last 0 : gave gigas 


fadio stage in volts Modulation monitors 
Plate input power to the last radio 

atage in kilowatts 

Efficiency Factor F of the trans- 

mitter at operating power 


7. Phase monitor (if used) : 


Mak : Type 
RF transmission line meter reading not applicable 


- Indicating instruments: (Standard Broedcast only)ON 8. Give date of last tower repainting 


ae - Normal Reding @ October 1958 
ry 
: no change in this| ‘jsdemncntel acdio on radis 


circuits of the transmittér 

paragraph affecting the schematic diagram 

5 0 heretofore filed with the Com- 
mission? If the answer is “Yes” 

attach as Exhibit No. an a- 

Antenne emeecter 0 curate corrected diagram, and 


z e brief explanation. 
4. Directional antenna operating values (Standard Broadcast onl 


: ae 10. (a) Have equipment performance Yes No 
Phase reading Antenna base Remote indication| ‘geasurements been made within the & [2] 
in degrees current fof antenna current] past four months? : 
Day Night Day Day D Ave date o: ast measurements. 
(c) Do these measurements show the 


transmitting system performance to 
be in accordance wath the Standards 
of Good Engineering Practice? 

(If the answer to either of the 
above questions is "No", attach 
as Exhibit No. a comlete 
explanation. ) i 


In what respect, if any does the apparatus, antenna, or 
operation differ from that described in the last applica- 
tion for license or renewal of license? 

Menafecturer and type of phase monitor used in taking above 
readings: none ! 


12. Attach as Exhibit no. 6 the oraganal or one exact 


Describe equipment used for remote indication of antenna currents copy of the transmitter operating logs for the seven days 
(pt monitor or other method) comprising the composite week analyzed in Section IV of 
the application. If original logs are submitted they will 


Thermocouple be returned. (For Standard Broadcast Only) 


PY AVAILABLE 
ginal bound volume 


NEERING DATA Section Il, P. 


I certify that [ am the Technical Director, Chief Engineer or Consulting Engineer for the applicant of the redio station for 
which this application is submitted and thet I have examined the foregoing statement of technical information and that it 
is true to the best of my knowledge and belief. (This signature my be omitted provided the engineer's original signed report 


ssn 


mre 2 July 1961 


BEST CO 
from the or 


Broadcast Application FEDERAL COMMUNICATIONS COMMISSION Section IV 
or Name of applicant 
STATEMENT OF PROGRAM SERVICE 

OF BROADCAST APPLICANT WWIZ, Ince 


NOTICE TO ALL APPLICANTS 


‘The replies to the following questions constitute a representation of programming policy upan which the Commission will rely in 
considering the application. It 1s not expected that licensee will or can adhere inflexibly in day-to-day operation to the rep- 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Commission arts on 
the application, time and care should be devoted to the preparation of the replies so that they will reflect accurately applicant's 
responsible judgement of his proposed programming policy. ! 


INSTRUCTIONS 


Paragraphs 1 to 4 are divided into a left-hand column which pertains to past operation and a right-hand column which pertains to 
proposed operation. applicants for new stations or assignees or transferees of existing stations are to fli in only the right- 
hend column while epplicants for authorizations for renewal of existing station licenses are to f11] 1n both columns. 

Progrem data on past performance are to be based on the composite week for the year preceding! the date of application except in 
the case of renewal applications where the year preceding the expiration date of the existing) license is to be used. The days 
comprising the composite week of each year will be designated by public notice on or about November 15th of that year. 

Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in' accordance with the definitions on 
Page 4 of this Section i 

Assignees or transferees filing FCC Form 314 or 315 need not complete paragraphs 5 or 8. 


PROPOSED OPERATION (for a typical week) 


1. (a) State actual minimzn weekly schedule of operation under (b) State minimm weekly schedule of operation proposed by licen- 
the present authorization, giving opening and closing time end see, permittee, assignee or transferee, giving opening and 
total hours for weekdays and Sunday. 

Mondey thru Saturday 6 AM - 5 PM. 
Sunday 745 AM ~ 5: PM. 

Weekdays 11 Hours 


closing time and total hours) for weekdays and Sunday. 


,Mpm Monday thru Sat. 6 AM - 5 PMs 

Sunday 7:45 AM 5 PM 
Weekdays 11 Hrs. Sun. 9% Hrs 
(a) State for the composite week the percentage of time which () State the percentage of time to be devoted to each of the 


was devoted to each of the following types of progroms (totals, following types of programs ‘ror a proposed typical week of 
operation under the authorization requested (totals to equal 


to equal 100%). en 
th: ‘se i 300%. Attach program schedule for this proposed typical week 
dopant AP-9434 and indicate thereon the class of each program in accordance 
with paragraph 4(b). 


: =< 18(% 
. wo 
Entertainment (include here all _* 
programs which are intended pri- 


marily as entertainment, such as 


(12) Entertainment (include here all 
programs which are intended pri- 
marily as entertainment, jsuch as 


music, dram, variety, coumdy, 
quiz, breakfast, children's, etc.) 


Pzligious (include here all ser- 
mons, religious news, music, and 
drema, etc.) 


Agricultural (include here all 
programs containing farm or mar 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Biucational (include here pro- 
grems prepared by or in behalf 
of educational organizations, 
exclusive of discussion progrems 
which should be classified under 
(@) delow) 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
pane] and round-table programs) 


music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser 
mons, religious news, music, and 
drama, etc.) ; 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
specifically addressed to the 
agricultural population) | 


Boucational (include here pro- 
grams prepared by or in behalf 
of educational organizations. 
exclusive of discussion programs 
which should be classified under 
(6) below) : 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


2.4 


Talks (include here all iconver- 
sation programs which do not fall 
under Points (2), (3), (), ()» 
or (6) above, including sports) 


Talks (incluie here all conver- 
sation programs which do not fall ~~ 
under Points (2), (3), (@), (5), 
or (6) above, inclutting sports) 


PY AVAILABLE 
ginal bound volume 


Broadcast Application STATEMENT OF PROGRAM SERVICE Section IV, Page 2 


3. (a) Dividing the broadcast week into 15 minute periods, 
specify below the number of 144 minute periods within such 
15 mirute periods during the composite week in which were 
droadcast (exclusive of non-commercial spot announcements, 
call letter announcements and promotional announcements for 
sustaining programs) : A " 

Se bnably ls t204 No. of 14% minute 
periods 

{2 No spot announcements or 

commercial continuity Es c y 39. 
20 
(2 ne spot announcement y j ~§5- 
(3) Two spot announcements yard 


(4) Three spot announcements | RAL: 
(5) Four spot announcements Pee z 
{6} Five or more spot announceaents ? P 
av IY bcm ALS 
Total ramber of Mg minute 261 
periods sd au spbaectsoseovecores te 


State the number of spot anmmouncements (exclusive of non-com- 
mercial spot and call letter announcements, and promotional 
emoncerents for sustaining programs) broadcast during the 


composite week which exceeded one minute in length _ DONS 
(See definition of spot announcement) 


(©) State what the practice of the station will be with respect 
to the ramber and length of spot smnouncements allowed in a 
given period. 


No spot announcements to 


exceed oneminute. 


No more than five spot 
announcements in afifteen 
mninutesegment. 


4. In the tables below the percentages for each segment are to be computed on the basis of 100 percent of the operating hours 
within the particular segment for the seven days comprising the composite week (1.e., 1f full time operation, 70 hours for the 
§ a.m. to & pom. segnent, 35 hours for the 6 p.m. to 11 p.m segment, and the total weekly hours of operation between 11 p.m, 
and 8 am. for the third segment). ‘The percentages in the column headed “Total® are to be computed on the basis of 100 percent 


of operating hours for the seven days. 


The exact number of spot announcements should be stated, including those broadcast within participating programs, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. 

-NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative data as to the proportion of 
time (to be) devoted to the various classes of programs. ‘The function of each class of program as part of a diversified program 
structure ts discussed in the Commission's Report of March 7, 1946, entitled "Public Service Responsibility of Broadcast Licensees". 


State the percentage of time which was devoted to each of 
following classes of programs during the composite week. 


PROGRAM LOG ANALYSIS 
(in percentages) 
S8am- 6 p-m.- All 
6pm 1lip.m 


Network coamercia: (NC) 10..7.. 19.08-—m..... 10... 
Network sustaining (NS) 62 7768 


Recorded commercial (RC) 
Recorded sustaining (RS) 
wire conmerctal (WC) 
Wire sustaining (WS) ‘ecm 
Live commercial (LC) 1.8 .. 
Live sustaining (LS) ‘ 7.6... 5.7 wake De 
Total comercial 
(23+ St 7) 


Total sustaining 
(2+4+6+8) 


Complete Total 


{22) Actual droadcast hours 
(per week) 


(13) No. of spot amnounce- 
ments (SA) (per week) 


(34) No. of non-commercial | 
spot ammouncements (NCSA) 
(per week) 


(©) Show in the table below the percentage of time proposed to 
be devoted to each of the following classes of programs during 
& proposed typical week of operation. 


Network commercial (NC) 18,0. 19.3 = 
Network sustaining (XS) Peale 
Recorded coumercial (RC) 63.6. 55.6 
Recorded sustaining (RS) 9,0. 18.9_28. 
wire commercial (WC) Soesectenect store = 
Wire sustaining (WS) 
Live commercial (LC) 
Live sustaining (LS) 

Total commercial 

(143+5+7) 


Total sustaining 
(2+4+6+6) 


Complete Total 


Proposed broadcast hours 
(per week) 

No. of spot announce- 
ments (SA) (per week) 


No. of non-commercial 
spot announcements (NCSA) 
(per week) 


BEST CO 


from the ori 


Broadcast Application STATEMENT OF PROGRAM SERVICE Section IV, Page 3 


S- (a) Attach as Exhibit No. s the original or one exact 8 If this application is for an ? 
copy of the program log for the seven days comprising the com- FM authorization, will the programs Yes oO xo[] 
posite week analyzed in the preceding paragraphs. (If original of any AM station operating in the same area be duplicated? 
gS will be returned.) If the answer is yes, 
(bo) What year's composite week has been analyzed in the fore— (a) How many hours per day will. be 
going paragrephs? 1959 and 1960 devoted to duplicated programs? 
6 Will the proposed station be Call letters and location of the AM station 
affiliated with any network? Yes | No CJ ®) 1 one i 
of the answer is "Yes", give the name of the network. 


American Broadcasting Company 


7% Attach as Exhibit No. 4 a narrative statement on thé (c) What kinds of programs (musical, sports, etc.) will be 
Policy to be pursued with respect to making time available for duplicated? 

the discussion of public issues, including illustrations of the 

types of programs to be broadcast and the methods of selection of 

subjects and participants. 


Y- State the average number of| hours per week which will be 
used in advertising or promoting any business, profession or 
activity other than broadcasting in which the applicant is 
engaged or financially interested either directly or indirectly. 
If this is an application for renewal of license, show this 
data for the past license period also. Tt 
fourtal 

“at 3 
If the data furn: ons in this 

Section IV do not in the applitant's opinion adequately reflect 
Station operation, attach as Exhibit No. 5 a Statement 
setting forth any additiona] program data that the applicant 
desires to call to the Commission's attention. (If the appli- 
cant feels that the program material classified in Paragraph z 
is susceptible of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) 

11. If this application is for a television authorization, will programs be proadcat Gb ofhPlica Vex 


If "Yes", will programs be: Network [—] Local Live oO Local slide|[_] 


State applicant's general plans for staffing the station, including the number of employees injeach department (i.e. program, 
commercial, technical, etc.), and the names, residence and citizenship of the general manager, station manager, program 
director and other department heads who have been employed or whom the applicant expects to employ. 


Arthur Simmers, station manager, residence Lorain, O« USA 


announcers 
engineer 


salesmen 
office assistant 
newsman 


PY AVAILABLE 
ginal bound volume 


In re Applications of 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 


W.W.LZ., Inc. 
Lorain, Ohio 


a) For Renewal of License of 
Station WWIZ, Lorain, Ohio 


b) For Voluntary Transfer of Control 
of Station WWIZ, Lorain, Ohio from 
Sanford A. Schafitz, Transferor, to 
The Lorain Journal Company, 
Transferee 


Sanford A. Schafitz 
Farrell, Pennsylvania 


a) For Renewal of License of Station 
WFAR, Farrell, Pennsylvania 


b) For License to Cover Construction 
Permit for Station WFAR, Farrell, 
Pennsylvania 


c) For Modification of License of Sta- 
tion WFAR, Farrell, Pennsylvania 


d) For License to Cover Construction 
Permit for Station WFAR, Farrell, 
Pennsylvania 


Sanford A. Schafitz and Guy W. Gully, 
d/b as Community Telecasting Com- 
pany, Youngstown, Ohio 


a) For Modification of Construction 
Permit for Station WXTV, Youngs- 
town, Ohio 


b) For Assignment of Construction 
Permit from Community Telecasting 
Company, Assignor, to WXTV, Inc., 
Assignee 


For License to Cover Construction 
Permit for Station WXTV, Youngs- 
town, Ohio 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


B 
FCC 62-223 
15680 


Docket No. 14537 
File No. BR-3707 


Docket No. 14538 
File No. BTC-3765 


Docket No. 14539 
File No. BR-3014 


Docket No. 14540 
File No. BL-7798 


Docket No. 14541 
File No. BML-1881 


Docket No. 14542 
File No. BL-8024 


Docket No. 14543 
File No. BMPCT- 
5451 


Docket No. 14544 
File No. BAPCT- 
276 


File No. 14545 
File No. BLCT- 
1063 
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[R. 89] 
MEMORANDUM OPINION AND ORDER. 
By the Commission: Commissioner Ford absent. 


1. The Commission has before it for consideration (1) the above- 
captioned applications; (2) the Commission's letter of January 12, 1961 
to Sanford A. Schafitz in connection with the applicationifor renewal of 
license of Station WFAR, Farrell, Pennsylvania: (3) the replies to the 
Commission's letter filed on February 23, 24 and 28, 1961; (4) a "Peti- 
tion to Deny” the application for transfer of control of WWIZ, Inc., filed 
on July 13, 1961 by the Elyria-Lorain Broadcasting Company, licensee of 
Stations WEOL and WEOL-FM, Elyria, Ohio; (5) a "Supplement to Peti- 
tion to Deny", filed on July 25, 1961; and (6) an "Oppcsition to Petition 
to Deny", filed on August 3, 1961 by the Lorain Journal Company. 2’ 

2. Before discussing the matters set forth in the above-captioned 
applications and the pleadings before us, we feel it necessary to a com- 
plete understanding of the issues involved to discuss the background of 
the Lorain Journal Company (hereinafter sometimes referred to as the 
Journal) in connection with the various anti-trust proceedings and prior 
applications filed with this Commission. In 1948, in connection with ap- 
plications of the Lorain Journal Company for a construction permit for 
a new radio station in Lorain, Ohio and of the Mansfield Journal Company 
(both companies commonly owned) for a construction permit for a new 
FM station in Mansfield, Ohio, the Commission found the two companies 
not to be qualified to hold broadcast licenses because of certain activities 
directed toward suppressing competition in the dissemination of news and 
information. 2/ The activities referred to subsequently provided the ba- 
sis for the successful prosecution of a civil action for violation of the 
Sherman Act. 2/ Again, in 1958, in connection with the application of the 
Mansfield Journal Company for the assignment of license of Station 
WCLW, Mansfield, Ohio, the Commission designated the application for 


hearing on issues similar, in part, to those discussed by the Commission 


[R. 89] 
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re 
in its decision in 1948. 4/ The 1958 application was subsequently dis miss- 


ed at the request of the assignor, the stated reason being that the termina- 


tion date of the purchase contract had expired. 


Sar | 
L On July 25, 1961, the Lorain Journal Company filed a ''Petition for 
Extension of Time" in which to file an opposition to the petition to deny. 
2/ 


In re Fostoria Broadcasting Company, 3 RR. 2014(a)(1948); aff'd, 
Mansfield Journal Company v. F.C.C.; Lorain Journal Company v. F.C.C., 


180 F. (2nd) 28, 86 U.S. App. D.C. 102, 5 R.R. 2074(e)(1950). 


3/ U.S. v. Lorain Journal Company, 92 F. Supp. 794, 6 R.R. 2037; aff'd, 
72 S. Ct. 181 (1951). 


4/ In the Matter of Frederick Eckhardt, tr/‘as Mansfield Broadcasti 
Company (Assignor) and Mansfield Journal Company (Assignee) For Con- 
sent to the Assignment of License of Station WCLW, Mansfield, Ohio, 
Docket #12740, File No, BAL-3126, FCC 59-56, ‘January 28, 1959). 


[R. 90] 

3. On February 6, 1959, WWIZ, Inc. filed an amended Ownership 
Report (Form 323) which stated that pursuant to a contract dated Novem- 
ber 12, 1958, Sanford A. Schafitz had transferred 45% of the common vot- 
ing stock and 100% of the authorized non-voting preferred stock of WWIZ, 
Inc. to the Lorain Journal Company. Because of the past background of 
the Journal, the unusual circumstances surrounding the stock transfer of 
WWIZ, Inc. (two of the three directors of WWIZ, Inc. appeared to be con- 
nected with the Journal), and the possibility that, under the circumstances, 
there may have been an unauthorized transfer of control of WWIZ, Inc. to 
the Journal a field investigation was conducted into the corporate struc- 
ture and records of WWIZ, Inc. and the operation of Station WWIZ. Asa 


result of the investigation, it was found that two of the three corporate 


officers and two of the three directors 5/ 


of WWIZ, Inc. are also associ- 

ated with the Journal; that the corporate records of WWIZ, Inc. are main- 
tained by an attorney for the Journal; that the auditor of the Journal, who 
is also the treasurer of WWIZ, Inc., co-signs all checks issued by WWIZ, 


Inc.; and that under the by-laws of WWIZ, Inc., Schafitz could not effect 


[R. 90] 


a change in the direcicors of the ticensee corporaticn until the end of their 


terms, 

4. Due to the questions raised by the above matters, a letter was 
directed to Sanford A. Schafztz on January 12, 1961 in connection with 
the application for renewal of license of Station WFAR in which Schafitz 
was advised, among other things, that information in the possession of 
the Commission indicated that he may have transferred positive control 
of the licensee of Station WWIZ to the Journai without prior Commission 
approval. In addition, we aiso raised questions ‘a: with respect to the 
failure of Schafitz, in filing severa! appi;caticns on behalf of Station 
WXTV, Youngstown, Ohic, +o disclose facts of which he had knowledge 
surrounding the indictment for mail fraud cf Guy W. Gully, an equal 
partner in the permittee cf Siaticr WXTV ard ‘b) with respect to the in- 
tention of Schafitz tc empicy Leorard J, Schafitz. his brother, in some 
capacity at WXTV, contrary tc representations made by him (Sanford A. 
Schafitz) in connecticn with the application fcr construction permit for 
Station WXTV. In reply, Schafitz subm:tted statements and affidavits 
which have been given due end careful ccnsideracicn, 

5, A review of the application for renewal of license of Station 
WFAR in light cf the proposals made in the pricr permit application re- 
veals that substantially less time was devoted tc religious, educational, 
discussicn and talks programs than had been pr oposed, that no substan- 
tial changes in the propesed operaticn of the station aré contemplated, 
and that an unexplained discrepancy exists between prior proposals with 
respect to live programs and commercial operations and actual perform- 
ance in these areas, 

6. Areview of the technical pertion cf the application for renewal 
of license of Station WWIZ discicses that the applicant has failed to com- 


plete the application or furnish necessary information. Further, the 


a The directors are Sarford A. Schafitz, Harry R. Horvitz, President 
of the Lorain Journal Company, and William C. Wickens. Ina statement 
filed by Mr. Wickens, he indicated that his selection as a third director 
had been agreed upcn by Horvitz as well as Schafitz. 


{R. 91] 
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composite week transmitter logs indicate that there was no variation 
between the last stage plate voltage, plate current and antenna current 
readings. Such readings, we feel, are improbable, and indicate, at the 
least, that the transmitter logs may have been prepared in advance, con- 
trary to the provisions of Sections 3.111 and 3.113 of the Rules. There 
is also outstanding a violation notice against the station, issued on June 
13, 1961, for violation of Section 3.93(c) of the Rules. 

7. On July 13, 1961, the Elyria-Lorain Broadcasting Company, 
licensee of Stations WEOL and WEOL-FM, Elyria, Ohio, filed a "Peti- 
tion to Deny" the application for transfer of control of WWIZ, Inc. In 
the petition and the supplement thereto, filed on July 25, 1961, the peti- 
tioner stated that it would suffer economic injury by a grant of the appli- 


cation and that it was, therefore, a party in interest; that the issues 


specified in the hearing order adopted by the Commission (Docket No. 


12740, BAL-3126) in connection with the application for assignment of 
license of Station WCLW, Mansfield, Ohio, to the Mansfield Journal Com- 
pany (commonly owned with the Lorain Journal Company) have never 
been resolved by the Commission since the parties thereto subsequently 
dismissed the application prior to hearing; that the officers, directors 
and shareholders of the Mansfield Journal are the same persons as are 
involved in the Lorain Journal Company; that the instant application does 
not attempt to resolve the issues raised in the WCLW application; that 
the Commission was not satisfied at that time that the Journal's officers, 
directors and shareholders had the necessary qualifications to be a li- 
censee of the Commission and nothing has occurred subsequently to re- 
solve the doubt. 

8. The petitioner states further that the 45% stock transfer of 
WWIZ, Inc. to the Lorain Journal and the surrounding circumstances of 
the transfer constituted an unauthorized transfer of control; that this ac- 
tion disqualifies both Schafitz and the Journal; that the By-Laws, Articles 
of Incorporation and Appointment of Agent submitted with the application 
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for assignment of construction permit ‘/BAP-403) for Station WWIZ to 


WWIZ., Inc. designated one William Wickens as the corporate agent and 
designated his offices as the principal office of WWIZ, Inc.; that Wickens 
is, in fact, legal counsel for the Journal; that as of November 12, 1958, 
according to the Ownership Reports filed by Schafitz, he owned all of the 
voting stock of WWIZ, Inc.;, that despite this fact, on the same day, at the 
first election of officers and directors of WWIZ. Inc., two of the three 
directors elected were closely associated with the Journal and two of the 
three qualified officers also were officers of the Journal; and that recent 
amendments to the By-Laws and Code of Regulations of WWIZ, Inc. guar- 
antee contro! of WWIZ, Inc. by the Journal, 

9. Petitioner states, in conclusion, that the instant application is 
an attempt tc legitimize the iliegal contro! of WWIZ, Inc. by the Journal 
and to secure Commission approval of a biatant attempt to traffic in a li- 


cense; that the reasons stated by Schafitz for selling the balance of his 
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stock in WWIZ, Inc. (to provide additional financing and time to the oper- 
ations of Station WXTV, Youngstown, Ohio} are spuricus; and that the 
above facts constitute the in-and-out’ story of a promoter of a construc- 
tion permit," Petitioner requests that the instant application for transfer 
of control of WWIZ, Inc. be designated for hearing and that petitioner be 
made a party to the proceeding. 

10. In an cpposition to the petition to deny, filed by the Lorain 
Journal, it is counter-alleged, in essence, that the instant petition is 
merely the latest in a long series of harassment by the petitioner; that 
nothing sinister can be inferred from the dismissal of the application of 
the Mansfield Journal to purchase Station WCLW since the agreement 
was terminated by the assignor when the termination date of the contract 
expired; that at the time of the anti-trust matters referred to, no pres- 
ent officer, director or shareholder of either corporation or newspaper 


was either an officer, director or shareholder of either company or had 
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anything to do with the establishment of policies of either company or 
newspaper during such period; that it was not until the death of S. A. 
Horvitz in 1956 that any present officer, director or shareholder of ei- 
ther company took part in the policy determinations for either company 
or newspaper; that the petition does not charge any present officer, di- 
rector or shareholder with anything unlawful in connection with the oper- 
ations of either company or newspaper; and that since the decrees were 
entered in the past anti-trust cases, no complaints have been made as to 
the violation of any of the terms of the said decrees. The Journal stated 
further that the president, treasurer and controlling shareholder under 
a trust of the owner of the only other newspaper in Lorain County is also 
the president and director of the licensee of Station WEOL, the petitioner 
herein; that if the Journal’s acquisition of a minority interest in WWIZ, 
Inc. disqualifies WWIZ, Inc., then the petitioner is similarly disqualified 
since its largest shareholder has never been approved by the Commis- 
sion; that the affidavit of William C. Wickens (attached to the pleading 
as an exhibit) is proof that Wickens is not under the control of the Jour- 
nal. In conclusion, the Journal stated that it and WWIZ, Inc. have com- 
plied with all of the Commission's Rules in filing ownership reports and 
stock transfer agreements; that since all of the information in the peti- 
tion appears to have been taken from Commission files, the Commission 
could not have been deceived or misled; that Schafitz at the present time 
and in the past has never owned less than control of the voting stock of 
WWIZ, Inc.; that the charges that Schafitz is an "in-and-out" promoter 
of a construction permit are "patently absurd;" and that the petition 


should be denied, WWIZ, Inc. did not submit any opposing pleading. 8/ 
11. In light of petitioner's allegations that Stations WWIZ and 


WEOL are in direct competition for news and advertising revenues; 
that, at present, approximately one-half of the non-national advertising 
revenues of WEOL come from advertisers who have their principal 
places of business in Lorain; that petitioner competes with the Lorain 
Journal as well as WWIZ 
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By On December 19, 1961, petitioner filed a "Reply" to the opposition 
to which was attached a copy of an Opinion issued by the’ United States 
Court of Appeals for the Sixth Circuit in case no, 14469, The Elyria- 


Lorain Broadcasting Company v. The Lorain Journal Company. et al. 
In said Opinion, the Court held that 
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for news and advertising revenues from the City of Lorain; and that if 
the Commission grants the application for transfer of control of Station 
WWIZ to the Lorain Journal, Station WEOL will sustain a direct and sub- 
stantial economic injury from the resultant consolidation of power and 
resources, we find that petitioner is a party in interest within the mean- 
ing of Section 309(d)(1) of the Communications Act of 1934, as amended, 
and Section 1.359(i) of the Commission‘s Rules. Sanders Bros. Radio 
Station v. F.C.C., 309 U.S. 470 (1940); Camden Radio, Inc. v. F.C.C., 94 
U.S. App. D.C. 312; 220 F.2d 191; 10 R.R, 2072 (1954); petition for re- 
hearing denied at 10 R.R. 2075a (1955); In re General-Times Television 
Corp., 13 R.R. 1049 (1956). 

12, The above matters raise serious questions which remain un- 
resolved, questions involving, among others, a possible unauthorized 
transfer of control, misrepresentations to the Commission, character 
qualifications, etc. Since we are unable to make the requisite finding 
that a grant of the applications would serve the public interest, conven- 


ience or necessity, we are, on our own motion, designating the applica- 


tions for hearing on the issues raised. Elyria- Lorain Broadcasting Com- 


pany is being made a party to said hearing. 

13. With respect to petitioner's request that we include as issues 
those which were framed in the hearing order on the 1958 application of 
Mansfield Journal to acquire Station WCLW, Mansfield, Ohio, we have 
concluded that no basis exists for compliance with said request. The 
petition contains no allegations, statements of fact or affidavits in sup- 
port of such issues. They were originally framed on the basis of facts 
within the knowledge of the party who petitioned for a hearing at that 
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time. They were alleged to have occurred more than three years ago 
and the Commission has no independent information with respect there- 
to. They have not been realleged by the instant petitioner nor has it as- 
serted and shown that the alleged objectionable activities have continued 
or that they are presently being carried on. 

In light of the above, IT IS ORDERED, This 21st day February, 
1962, that, to the extent indicated herein, the petition to deny, filed by 
the Elyria- Lorain Broadcasting Company, on July 13, 1961, IS GRANTED; 
and that it is, in all other respects, DENIED: 

IT IS FURTHER ORDERED, That, pursuant to Section 309(e) of the 
Communications Act of 1934, as amended, the above-captioned applica- 
tions ARE DESIGNATED FOR HEARING in a consolidated proceeding at 
a time and place to be specified in a subsequent Order, upon the follow- 
ing issues: 

1, To determine (a) whether, prior to November 12, 1958, there 
existed between the parties to the application for transfer of 
control of WWIZ, Inc., and their principals any agreement or 
understanding to effectuate a transfer of control of WWIZ, 
Inc. to the Lorain Journal Company, without the prior consent 


ee 
) 


—’ (continued) the finding of the lower Court that the plaintiff-appellant 
had failed to prove the fact of damage, the proximate cause and the amount 
of damage is clearly erroneous and should be set aside and that the judg- 
ment dismissing the complaint should be reversed. 
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of'the Commission; (b) whether there existed between the 
parties to said application, and their principals, at the time 
of the execution of the November 12, 1958 stock transfer con- 
tract, any agreement or understanding to effectuate a trans- 
fer of control of WWIZ, Inc. to the Lorain Journal, without 
the prior consent of the Commission; (c) whether there ex- 
isted between the parties to said application, and their prin- 
cipals, at the time of the transfer of 45% of the authorized 
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common stock of WWIZ, Inc. on January 28, 1959, any agree- 


ment or understanding to effectuate a transfer of control of 
WWIZ, Inc. to the Lorain Journal Company without the prior 
consent of the Commission; (d) whether the execution and/or 
consummation of the November 12, 1958 stock transfer con- 
tract and/or the simultaneous purchase of 100% of the author- 
ized preferred stock of WWIZ, Inc. by the Lorain Journal 
Company and/or the maintenance of certain corporate rec- 
ords of WWIZ, Inc. by the Lorain Journal Company and/or 
the election of certain directors and officers of WWIZ, Inc. 
on November 12, 1958 and/or certain amendments to the by- 
laws and code of regulations of WWIZ, Inc. and/or the exer- 
cise by the Lorain Journai Company of certain authority over 
the expenditures of WWIZ, Inc. were designed to effectuate a 
transfer of control of WWIZ, Inc. to the Lorain Journal Com- 
pany without the prior consent of the Commission; (e) wheth- 
er, as a result of the above actions, control:of WWIZ, Inc. 
was transferred to the Lorain Journal Company without the 
prior consent of the Commission; and (f) whether the Lorain 
Journal Company has exercised control over WWIZ, Inc. with- 
out the prior consent of the Commission. 

To determine whether WWIZ, Inc. has failed to furnish the 
information required by the application form and/or has 
failed to prosecute its application (BR-3707) for renewal of 
license of Station WWIZ; and if so, whether said application 
should be dismissed pursuant to Sections 1.304 and 1.312 of 
the Commission's Rules. : 

To determine whether, during the past license period of 
Station WWIZ, WWIZ, Inc. violated the provisions of Sec- 
tions 3.93(c), 3.111 and 3.113 of the Commission's Rules. 
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To determine whether a substantial variance existed between 
the programming representations set forth in the application 
for a construction permit (BP-11286) for Station WFAR and 
its programming operations during the past license period, 
and if so, whether the Commission can rely upon the present 
programming representations of Sanford A. Schafitz; and 
whether his proposals are designed to meet the needs and 
interests of Farrell, Pennsylvania, 
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To determine whether, in various applications filed before 
the Commission, Sanford A, Schafitz and Guy W. Gully, d/b 
as Community Telecasting Company engaged in misrepre- 
sentations to the Commission and/or were lacking in candor, 
and/or omitted to set forth material facts with respect to 
the indictment of Guy W. Gully for violation of the provisions 
of Title 15, Section 77 of the United States Code. 

To determine whether the employment of Leonard J. Schafitz 
at Television Station WXTV, Youngstown, Ohio was contrary 
to the representations made by the permittee in the applica- 
tion (BPCT-2015) for a construction permit for said station. 
To determine whether, in light of the evidence adduced with 
respect to the foregoing issues, the above-captioned appli- 
cants possess the requisite qualifications to be licensees of 
the Commission. 

To determine whether, in light of the evidence adduced with 
respect to the foregoing issues, a grant of any of the above- 
captioned applications would serve the public interest, con- 


venience or necessity. 
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IT IS FURTHER ORDERED, That, the Elyria-Lorain Broadcasting 
Company is hereby made a party to the proceedings herein. 

IT IS FURTHER ORDERED, That, to avail themselves of the op- 
portunity to be heard, the applicant herein, and the Elyria-Lorain Broad- 
casting Company, pursuant to Section 1.140 of the Commission's Rules, 
in person or by attorney, shall within 20 days of the mailing of this Or- 
der, file with the Commission, in triplicate, a written appearance stating 
an intention to appear on the date fixed for the hearing and present evi- 
dence on the issues specified in this Order. | 

Ir IS FURTHER ORDERED, That, the applicants herein, shall, 
pursuant to Section 311(a)(2) of the Communications Act of 1934, as 
amended, and Section 3. 162(b) of the Commission's Rules, give notice 
of the hearing within the time and in the manner prescribed in such Rule, 
and shall advise the Commission of the publication of such notice as re- 
quired by Section 1.362(g) of the Rules. 


FEDERAL COMMUNICATIONS 
COMMISSION 


[SEAL] /s/ Ben F. Waple 
Acting Secretary 


Released: March 1, 1962 
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[Rec'd-FCC- May 31, 1961] WWIZ Exhibit No. 2 


Law Offices 
DOW, LOHNES AND ALBERTSON 
Munsey Building 
Washington 4, D. C. 


May 31, 1961 


Federal Communications Commission 
Washington 25, D. C. 


Gentlemen: 


On May 2, 1961, the Lorain Journal Company, an Ohio cor- 
poration, entered into an agreement with Sanford A. Schafitz for 
the purchase from Mr. Schafitz of 110 shares of stock of W.W.I.Z., 
Inc., licensee of Station WWIZ, Lorain, Ohio. 


It was anticipated that an application for transfer of control 
of W.W/LZ., Inc. would be filed within thirty days from the execu- 
tion of this agreement. Because of the unavailability of Mr. 
Schafitz, the transferor's part of the application has not been com - 
pleted and returned for filing with the Commission. 


Both Mr. Harry Horvitz and Mr. Donald P. MacDonald, at- 
torney for W.W.LZ., Inc., have attempted to contact Mr. Schafitz 
relative to the filing of the agreement within the thirty-day period 
specified under the Rules of the Commission, but have been unable 
to contact him. Mr. MacDonald has advised the writer of this let- 
ter that he is not authorized to file the Stock Purchase Agreement, 
inasmuch as he is counsel for the corporation only to the extent 
that he is called upon to do work for it. 


In view of the Commission's Rules and of the facts recited 
above, a copy of the aforesaid Stock Purchase Agreement is being 
tendered to the Commission by counsel for the proposed transfer- 
ee, and it is respectfully requested that this agreement be associ- 
ated with the ownership files of W.W.LZ., Inc. 


Very truly yours, 


/s/ Clair L. Stout 


without encl 

Mr. Sanford A. Schafitz, Lorain, Ohio 
Mr. Harry R. Horvitz, Cleveland, Ohio 
Donald P. MacDonald, Washington, D. C. 
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[Rec'd- FCC-May 31, 1961] WWIZ Exhibit No. 1 


STOCK PURCHASE AGREEMENT | 


THIS AGREEMENT made and entered into this 2nd day of May, 
1961, by and between SANFORD A, SCHAFITZ of Farrell, Pennsylvania, 
(hereinafter referred to as SELLER), and THE LORAIN JOURNAL COM- 
PANY, an Ohio Corporation (hereinafter referred to as BUYER). 


WITNESSETH: 


WHEREAS, W.W.LZ., INC., an Ohio corporation, (hereinafter re- 
ferred to as WWIZ) is the licensee of radio station wwiz in Lorain, 
Ohio (hereinafter referred to as Station WWIZ); and _ 

WHEREAS, SELLER is now and will on the CLOSING DATE, as 
hereinafter defined, be the owner of One Hundred and Ten (110) shares 
of the issued and outstanding capital common stock of ie which he 
desires to sell; and 

WHEREAS, BUYER desires to purchase the stock of WWIZ from 
SELLER, 

NOW, THEREFORE, in consideration of the mutual promises and 
covenants herein contained, and subject to the conditions hereinafter set 
forth, the parties intending to be legally bound, agree as follows: 

1, Definitions. Unless otherwise stated in this Agreement, the 
following terms shall have the following meanings: 

(a) COMMISSION refers to the Federal Communications 


Commission. 
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(b) The CLOSING DATE shall be within forty-five (45) 
days after the date upon which the COMMISSION grants its con- 
sent to the transfer of the stock of WWIZ from SELLER to BUYER 
on a date and at a time to be determined by mutual agreement of 
the parties. In the absence of such mutual agreement the closing 
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shall take place at 10:00 o'clock A.M. onthe tenth day after the 
date upon which the COMMISSION's grant of written consent be- 
comes final and not subject to reconsideration or appeal unless 
such day falls on a Saturday, Sunday or holiday, in which event 
the closing shall take place on the next business day after such 
date. 

(c) CLOSING PLACE refers to the business office of 
WWIZ in Lorain, Ohio. 

(a) APPLICATION DATE refers to the date upon which 
an application will be filed with the COMMISSION for its consent 
to the stock transfer provided for by this Agreement. 

2. Stock Bought and Sold, On the CLOSING DATE, SELLER 
shall sell to BUYER One Hundred and Ten (110) shares of the common 
capital stock of WWIZ. 

3. The Purchase Price. The purchase price to be paid by the 
BUYER for the aforesaid capital stock of WWIZ shall be Seventy Thou- 
sand ($70,000.00) Dollars. 

4. Terms of Payment, The purchase price shall be paid by 
BUYER as follows: 
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(a) Simultaneously with the execution of this Agreement 
BUYER shall pay to SELLER the sum of Five Thousand ($5,000.00) 
Dollars in cash or by certified check. 

(b) Onthe CLOSING DATE at the CLOSING PLACE, BUY- 
ER shall pay to SELLER the sum of Sixty-five Thousand ($65,000.00) 
Dollars: in cash or by certified check, which, together with the pay- 
ment referred to in Paragraph 4 (a) above, shall constitute the total 
purchase price for said stock. 


5. Delivery of Stock, On the CLOSING DATE at the CLOSING 
PLACE, SELLER shall deliver to BUYER a certificate or certificates, 
endorsed in blank, representing the One Hundred and Ten (110) shares 
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of the capital stock of WWIZ, which certificates shall, on the CLOSING 
DATE, be transferred on the books of WWIZ and registered in the name 
of BUYER. | 
6. SELLER's Representations and Warranties. SELLER rep- 
resents and warrants that: | 
(a) WWIZ is now and on the CLOSING DATE will be a cor- 
poration duly organized and validly existing under the laws of the 
State of Ohio and authorized to do business in the State of Ohio with 
an authorized capital of Two Hundred (200) shares of common vot- 
ing stock, having no par value, and Two Hundred (200) shares of 
Preferred non-voting stock, having a par value of One Hundred 
($100.00) Dollars per share 
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all of which shall have been validly issued, fully paid and non- 


assessable. 

(b) On CLOSING DATE, SELLER will have good and mar- 
ketable title, free and clear of any encumbrances, to the One Hun- 
dred and Ten (110) shares of such common capital stock, and that 
the transfer of this stock to BUYER on the CLOSING DATE will 
vest in BUYER good and marketable title thereof, free and clear 
of all liens, charges and encumbrances whatsoever. 

(c) Between the date hereof and the CLOSING DATE, the 
SELLER shall not cause or permit WWIZ to enter into any agree- 
ment of merger or consolidation into or with any other company 
and shall not cause or permit WWIZ to amend its Articles of In- 
corporation, 

(d) SELLER has furnished BUYER with a Balance Sheet 
disclosing the financial condition of WWIZ as of March 31, 1961, 
which Balance Sheet is attached hereto as Exhibit "A". Such Bal- 
ance Sheet was prepared in accordance with the generally accepted 
accounting principles and presents an accurate statement of the 
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financial condition and of the assets and liabilities, whether accrued, 
absolute, contingent or otherwise, of WWIZ as of March 31, 1961. 

(e) Except to the extent shown on the Balance Sheet of WWIZ, 
identified in subparagraph (d) above, WWIZ had on said date of the 
Balance Sheet no liabilities of any nature, whether accrued, absolute, 
contingent or otherwise, 
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including without limitation, tax liabilities due or to become due on 
account of operations of WWIZ prior to the date of said Balance 
Sheet. SELLER does not know or have reason to know of any basis 
for the assertion against WWIZ of any liability of any nature or in 
any amount not fully reflected in such Balance Sheet, except those 
resulting from the normal and usual conduct of WWIZ's business 
since said date of the Balance Sheet. 

(f.) |Onthe CLOSING DATE there will be no liabilities of 
WWIZ whether accrued, absolute, contingent or otherwise, except: 

(1) to the extent shown on the Balance Sheet of WWIZ 
identified in subparagraph (d) above; and 

(2) those resulting from the normal and usual conduct 
of WWIZ's business between the date of said Balance Sheet 
and CLOSING DATE, 

(g) On CLOSING DATE, WWIZ will have good and market- 
able title to all of its fixed and tangible assets reflected on the Bal- 
ance Sheet identified in subparagraph (d) above, together with all of 
the assets reflected on the books and records of WWIZ, and to all 
of the fixed and tangible assets acquired between the date of said 
Balance Sheet and the CLOSING DATE, All of such assets shall be 


[R. 160] 
free and clear of all mortgages, pledges, liens, encumbrances and 
charges, 


[R. 161] 
41 


(h) All of the contracts, agreements and leases of WWIZ, 
exclusive of all advertising contracts, are now and on the CLOS- 
ING DATE will be terminable without penalty on not more than 
ninety (90) days written notice, except those listed and described 
in Exhibit "B" attached hereto. WWIZ has complied with all the 
provisions of such contracts and of all other contracts and leases 
to which it is a party and is not now and will not on the CLOSING 
DATE be in default under any thereof, 

(i) | No judgment has been rendered or entered against 
WWIZ, and WWIZ is not a party defendant in any pending suit or 
proceeding, nor has a claim been threatened or asserted against 
WwWIZ. 

(j) | Between the date of said Balance Sheet attached here 
to as Exhibit "A" and CLOSING DATE, there shall not be 

(1) any change in the condition or business or prop- 
erties of WWIZ, except such changes that occur in the nor- 
mal course of the operation of its business; 

(2) any declaration, setting aside or payment of any 
dividend or other distribution with respect to the common 
stock of WWIZ; | 


(3) any increase in the compensation payable 
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or to become payable by WWIZ to its stockholders in any 

capacity, or to any employee except in accordance with nor- 

mal and usual practice. | 

(k) All of the fixed assets of WWIZ are in good condition 
and repair, and between the date of this Agreement and the CLOS- 
ING DATE there will be no more than normal wear and tear and 
expendability of such property. | 

(1) Onthe CLOSING DATE spare parts for the technical 


operation equipment will be at the level and quality normally main- 
tained by WWIZ, 
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(m) Between the date of said Balance Sheet attached hereto 
as Exhibit "A" and the CLOSING DATE, WWIZ shall not have sold 
or dispose of, or agreed to sell or dispose of, any property owned 
by WWIZ. 

(n) Until the CLOSING DATE, WWIZ shall have maintained 
its books and records in accordance with generally accepted ac- 
counting principles so as to accurately reflect the history of WWIZ's 
operations and its financial condition. 

(0) SELLER shall cause WIZ to give to BUYER or to rep- 
resentatives of BUYER reasonable access, during normal business 
hours, throughout the period prior to the CLOSING DATE to the 
properties, titles, contracts, books, records and affairs of WWIZ. 

(p) SELLER will cause WWIZ to use its best efforts 
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in accordance with past practice to preserve WWIZ's business or- 

ganization intact and the good will of its suppliers, customers and 

others having business relations with WWIZ. 

7. Conditions Precedent to BUYER's Obligations. The perform- 
ance of the obligations of BUYER hereunder is subject, at the election of 
BUYER, to the following conditions: 

(a) There has been no breach of SELLER's representations 
and warranties contained in this Agreement on or before the CLOS- 

ING DATE. 

(b) Onthe CLOSING DATE and at the CLOSING PLACE, 

SELLER will take all action and deliver to BUYER all documents 

necessary to vest in BUYER good and marketable title to the stock 

being conveyed, including without limitation the delivery of a cer- 
tificate or certificates for One Hundred and Ten (110) shares of 
common capital stock of WWIZ properly endorsed in blank with 

the requisite transfer tax stamps affixed at expense of SELLER. 

(c) Onthe CLOSING DATE, WWIZ shall be the holder of a 
license from the COMMISSION to operation Station WWIZ. There 
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shall be no substantial adverse modifications of the terms of such 
license and WWIZ shall have timely filed applications with the 
COMMISSION for the renewal of such license, in the event that 


such application is necessary 
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to prevent the expiration of such license. No proceeding shall be 
pending or threatened which may result in revocation, cancellation 
or Suspension or a material or adverse modification of such license, 

(da) SELLER shall furnish or cause to be furnished to BUY- 
ER, on or before the CLOSING DATE, resignations of all officers 
of WWIZ and of all directors of WWIZ, except HARRY R, HORVITZ, 
expressed to be effective upon acceptance by the Board of Directors, 
together with releases of all claims that such officers and directors 
may have against WWIZ, other than for salary for the current pay- 
roll period, 

(e) Onthe CLOSING DATE, SELLER shall deliver to BUY- 
ER all the books and records of WWIZ, including without limiting 
the generality of the foregoing, books of account, minute books, 
stock certificate books and stock ledger, which shall accurately re- 
flect the condition and affairs of WWIZ. 

(f) Onthe CLOSING DATE, WWIZ shall not have received 
any notice and neither WWIZ nor SELLER shall have knowledge of 
any violation of any city ordinance, state law, or rule or regulation 
of any governmental authority pertaining to the premises used or 
occupied by WWIZ which shall materially interfere with the busi- 
ness of WWIZ, and all certificates, leases and permits required for 


the lawful use and occupancy of such premises in the business of 
WWIZ shall have been | 
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obtained and shall be in full force and effect. 
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(g)' On the CLOSING DATE, there shall not be any material 
litigation pending or to the knowledge of WWIZ or SELLER threat- 
ened against WWIZ, and between the date hereof and the CLOSING 
DATE, no judgment shall have been rendered or entered against 
WWIZ; and during such period, no matter in dispute shall have 
been settled in a manner which in any Such case would materially 
adversely affect the ability of WWIZ to continue the operation of its 


business. 


8. Brokerage. There has been no broker, finder or consultant 


involved in any: manner in the negotiation, execution and consummation 
of this Agreement. 

9. Suits. If, at any time after the CLOSING DATE, any suits 
proceedings, claims or demands should be instituted, made or asserted 
against BUYER or WWIZ for any liabilities which would constitute a 
breach of any representation or warranty by SELLER under this Agree- 
ment, BUYER shall give prompt written notice to SELLER of such suits, 
proceedings, claims or demands and upon receipt of such notice, SELLER, 
as an adjustment of the purchase price under this Agreement, shall either 
make payment thereof to BUYER or WWIZ or indemnify BUYER or WWIZ 
against the collection thereof. If BUYER shall decide to contest and not 
pay any such alleged liability, SELLER shall defend or otherwise appro- 
priately protest 
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said claim and may prosecute appeals in connection with such suit, pro- 
ceeding, claim or demand, at his own expense and with counsel of his own 
choice, either in his own name or in the name of WWIZ or BUYER, as 
SELLER shall deem appropriate. If the defense of SELLER shall be un- 
successful and a judgment is obtained against BUYER or WWIZ, or if a 
settlement thereof is agreed to by SELLER, SELLER shall promptly make 
payment of the amount thereof to BUYER or WWIZ against release of the 
bond or other security. Any tax deficiency payable by SELLER for oper- 
ation of WWIZ prior to CLOSING DATE, under this paragraph, shall be 
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determined without regard to the effect of any carry-back of net operat- 
ing losses from operations of WWIZ after the CLOSING. DATE. SELLER 
shall have the right, upon reasonable notice to BUYER, to inspect the 
books and records of WWIZ covering operations of WWIZz prior to the 
CLOSING DATE and to make such transcripts therefrom as needed by 
SELLER to defend any such suit, proceeding, claim or demand, 

10. Risk of Loss. The risk of any loss or damage to property 
of WWIZ from fire or other casualty or cause shall be borne by SELLER 
at all times prior to the CLOSING DATE, In the event of such loss or 
damage, the proceeds of, or any claim for any loss payable under any 
insurance policy with respect thereto shall go to WWIZ which will re- 
pair, replace or restore any such property as soon as possible after its 
loss. SELLER shall pay to BUYER any deficit between ithe proceeds of 
any insurance policy and the cost of such repairs, replacements or 
restoration as a reduction from the | 


[R. 166] 
purchase price hereof, 


11, Failure of Broadcast Transmission. If any event occurs 


which prevents broadcast trans mission of Station WWIZ in the normal 
and usual manner, SELLER shall give prompt written notice thereof to 
BUYER. If SELLER cannot restore such facilities so that normal and 
usual transmissions can be resumed before the CLOSING DATE, the 
CLOSING DATE shall be postponed, the exact date and time of such post- 
poned closing to be designated by BUYER upon ten (10) days written no- 
tice to SELLER. In the event such facilities cannot be restored within 
the effective period of the COMMISSION's consent contemplated herein, 
the parties shall join in an application or applications requesting the 
COMMISSION to extend the effective period of its consent for a period 
not to exceed forty-five (45) days. If the facilities have not been re- 
stored by the CLOSING DATE, or any postponement thereof to a date 
within the effective period of the COMMISSION's consent, BUYER shall 
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have the right, by giving written notice to SELLER of the election so to 
do, to terminate this Agreement forthwith without any further obligations 
hereunder. 

12. Application for COMMISSION Consent. Within thirty (30) 
days from the date of this Agreement, SELLER and BUYER shall join in 
an application to be filed with the COMMISSION requesting its written 
consent to the!transfer of the stock of WWIZ from SELLER to BUYER 
and they shall take all steps that are necessary and proper to the expe- 
ditious prosecution of such application to a favorable conclusion. 


[R. 167] 
Each party shall use his best efforts and use due diligence in seeking to 
secure said COMMISSION's consent to the transfer of the stock of WWIZ 
contemplated herein, and each party shall be responsible for his own at- 
torney'’s fees and costs in connection with the prosecution of the applica- 
tion to be filed with the COMMISSION. In the event that the contemplated 
application to be filed with the COMMISSION is finally denied, the parties 
hereto agree that SELLER shall return to BUYER the Five Thousand 
($5,000.00) Dollars, minus the amount SELLER has expended in attorney's 
fees in prosecuting the contemplated application. 

13. Control of Station. This Agreement shall not be consummat- 
ed until after the COMMISSION shall have given its written consent there- 
to and between the date of this Agreement and the CLOSING DATE, and, 
subject only to BUYER's present legal rights as a minority stockholder, 
BUYER, its employees and agents, shall not directly or indirectly con- 
trol, supervise, or direct, or attempt to control, supervise or direct the 
operation of Station WWIZ; but such operation, including complete con- 
trol and supervision of all of Station WWIZ's programs, shall be the sole 
responsibility of and in the complete control and direction of WWIZ and 
SELLER. It is further understood and agreed that, effective on CLOSING 
DATE and thereafter, SELLER shall have no control over, nor right to 
intervene in, or participate in, the operation of Station WWIZ, or to super- 
vise any of its programs. 


[R. 168] 
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14, Other Documents. The parties shail execute such other 
documents as may be necessary for the implementation and consumma- 


tion of this Agreement. 


[R. 168] ; 
15, Benefit. This Agreement shall be binding upon and inure 


to the benefit of the parties hereto, the heirs, personal representatives, 


successors and assigns of SELLER and the successors and assigns of 
BUYER. | 


16. Survival of Representations and Warranties. The provi- 


sions hereof, which by their terms are tc be performed or observed 
after the CLOSING DATE, and the several warrarties and representa- 
tions of the parties herein contained, shal! survive the CLOSING DATE 
hereunder, No action or omission by BUYER or SELLER shall consti- 
tute a waiver of any of the covenants, warranties or representations of 
either BUYER or SELLER, unless such waiver shall be executed in 
writing by the party for whose benefit such ccvenants, warranties or 
representations are made, : 

17, Construction, This Agreement shall be construed and en- 
forced in accordance with the laws of the State of Ohio, 

18, Notices. All necessary notices, demands and requests re- 
quired or permitted to be given under the provisions of this Agreement 
shali be deemed duly given if maiied by registered mail, postage pre- 
paid and addressed as foliows: 

(a) If to BUYER: 


Harry R. Horvitz 

The Lorain Journal Company 
4375 East 146th Street 
Cleveland 28, Ohio 


(b) Hf to SELLER: 
Sanford A, Schafitz 
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19. Entire Agreement. This Agreement contains all of the 
terms agreed upon between the parties with respect to the subject mat- 
ter hereof. 

20. Headings. The headings of the paragraphs of this Agree- 
ment are for the convenience of reference only and do not form a part 
hereof and in no way modify, interpret or construe the meanings of the 


parties, 


IN WITNESS WHEREOF, SELLER has subscribed his name and 
seal and BUYER has caused this Agreement to be executed and its cor- 
porate seal affixed by its duly authorized officers on the day and year 


first above written. 


SELLER: 


(SEAL) 
Sanford A. Schafitz 


Witness 


BUYER: 
THE LORAIN JOURNAL COMPANY 


ATTEST: BY: (SEAL) 
President 


Secretary 


[R. 170] 
49 


[R. 170] 


Exhibit A to 
[Rec 'd-FCC-May 31, 1961] WWIZ Exhibit No. 1 


W. W. L Z., INC, 
Lorain, Ohio 
Balance Sheet, March 31, 1961 
ASSETS 


CURRENT ASSETS 
Cash $ 894.06 
Accounts Receivable, Trade 15,524.28 


PERMANENT ASSETS 

Land $ 1,826.50 

Buildings 

Transmitter 

Audio Equipment 

Office Equipment 
Total ; 

Less: Reserve for Depreciation 714. 16,169.33 17,995.83 

Permanent Assets - Net 


OTHER ASSETS 


F.C.C. License $20,000.00 
Prepaid Insurance, etc. 242.75 
Leasehold Improvements $ 2,519.41 
Organization Expenses 1,288.14 
Total $ 3,807.55 
Less: Reserve for Amortization 927.63 2,879.92 
Total Other Assets 


TOTAL 
LIABILITIES 


CURRENT LIABILITIES 
Accounts Payable - Trade : 663.67 
Federal Income Tax 3,853.44 
Accrued Liabilities: | 
Salesmen's Commissions $ 1,720.05 
Taxes, Social Security, etc. 801.03 
Workmen's Compensation Ins. 10.92 2.532.00 
Total Current Liabilities $ 7,049.11 


CAPITAL STOCK AND SURPLUS 
Preferred Stock $20,000.00 
Common Stock 20,000.00 
Earned Surplus 10,487.73 
Total Capital Stock and Surplus 50,487.73 


TOTAL $57,536.84 


Exhibit B to 
[Rec'd-FCC-May 31, 1961] WWIZ Exhibit No. 1 


LIST OF CONTRACTS 
NOT CANCELLABLE WITHIN 
90 DAYS 


Affiliation with American Broadcasting Company 

National Association of Broadcasters 

Broadcast Music, Inc. 

American Society of Composers, Authors & Publishers 
Society of European Singers, Authors & Composers (SESAC) 


Lease with Palace Theatre 


Sanford Schafitz, President 
WWIZ, Inc. 


[R. 177] 


[Rec'd-FCC-Feb. 9, 1959] WWIZ Exhibit No. 4 


W-WIZ LORAIN RADIO 
= RADIO 
1615 Broadway Phone CH 4-5235 Lorain, Ohio 


| 
February 5, 1959 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 


Please find enclosed herewith one copy of report form 323, | 
which in compliance with the Commission instructions reports 
the transfer of 90 shares of common stock. 


Yours very truly, 


/s/ Sanford A. Schafitz 
President 


(RENEWAL] 


SERVING GREATER LORAIN COUNTY 
MORE MUSIC MORE NEWS MORE FUN 


i¥CC Form 323 Form Approved CERTIFICATE - 


“March 1954 Budgot Bureau No, 52-R-104.10 Sins AROE 
Icortify that lam—Dccsidont 


United Statos of America (Official title, eee Instruction 9) 
Fedoral Communications Commission a I, 2 re 


‘.e ave awe Jae 3 
OWNERSHIP REPORT ae, (Exact leyat title or name of licensee or permittee) 
that I have examined this report; that to the best of my knowledge, 
information, and belief, all statements of fact contained in said 
roport are true and the said report is a correct statement of tho 
oe transfor of control of a station license or construction business and affairs of the above-named respondont in respect 


This form may not be used to report oc request an & each gnd every matter sot forth thorein. ; 
assignment of License or transfor of control (oxcept to report an Lf f 57 ; hace fies / ao 
assignmont of liconso or transfer of control maco pursuant to ot ~ vl 2 eee 
price Cominission conse). (Stynature of respordent) 

Any porson who willfully makos falso statemonts on this roport 


can be punishod by fine or imprisonment. U.S, Code, Titlo 15, ° 
Soction 1001 (formerly Section 80). 


Name and post office address of licensee o¢ permittee 


rauant to Instruction (Check one) 


1a) CJ 10)C) 


for the following stations: : We We Ie Vie ; mc. 


1615 Broadway 
Lorain, Ohio 


3. Give tho name of any corporation or other entity having @ 4. Name of corporation, if other than liconsee or pormittoe, for 
dircet or indirect ownership interest in the licensee or por- which report is filed (See Instruction 4) 
mittes (Soe Instruction 4) 
Tne Lorain Journal Company 


ane 


Lorain, Ohio 


» 3. Show tho interosts in any other broadcast siation of tho 3. If permittoe or liconsee is & partnership, state the oxtent o 
licensee or pormittoa, or any of its officers, directors, stoch- i interest of each partaor. 
> holders, or partners (corporations having moro than 50 stocks 
; holdora nocd anawor this only with reapoct to officors and | 
diroctora, o¢ atochholdere having 1% of mote of voting stock). | 
‘ 


Wrat, Farrell, Penn. owned by Sanford 

Ve Schatitz, who is stockholder, 

sresicent & director of licensee corpo~ 
cation and holds grant for TV station 

in Youngstown, Ohio 
6. List all contracts and other instrumonts set forth in Soction 1.342 of the Commission’s Rules and Rorulations 


# Description of contract or instrument Namo of porson or organization with Date of execution Date of expiration 
cf whom contract is made 


CONTRACT DATSD NOVEMBER 12 » 1958 HAS BEEN CARRIED OUT. 
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PY AVAILABLE 


ginal bound volume 


Jo Form 323 


N. 
=e 


TT 


$=Date of acquisition 


ACUOCAS COACEMINZ iG OWNEFSDIp OF SOCK 


d with respect to each class). 

(ead ccrefully) The numdocrod itoms below rofcr wo lise numbers in tho,following taslo. Linea 1 thru 17 abould be filled out completely 
when thia forci 14 fifod to report clock transactioan purnuant to Inatruction 1(o). ‘pes 1 thru 8, incluaive, abould be filled out whoa the 
form is ured to report ownoraSip ‘aftor recuipt of cr:gincl construction permit, or conaummation, pursuant to Commlesion conarnt, of a coe 
trol, or asaignzeat of licunse, pursuant to inatruction (>> Lines 1 thru 6, Taclusive, ebould be filled out when the form ie used to re- 
port purcuant to laviruc:.0d (a) Use one columa per etookholder. (Attach additional peges if necessary.) 


amo and residence of uansferoo, purchaser, or stookboider Line 11—Total number of oharea of stock held by purchaser or transforee 
IMIZOnAl, suds quent to thie transaiction 

bor of 12-Percentage of issued stock in corporation held by purcbanor or 
umber of votes : transforee aubsequent to thie transaction 
jase of stock (Common CM; Preferred PF; Other) 13--From whom etock acquired 
‘af Of Biated value 14—Number of aharea of stock beld by sellor or traneforor prior to 


‘otal consideration paid (If other than cash, describe fully) . thie transaction 
15~Percentage of inaued etook beld by seller or transferor prior 


9--Number of abarea of stock held by purchaser or transferee to thie transaction 


prior t© thie transaction 


16-Number of ebares of atook beld by seller or transferor sub- 


10--Percentn,o of issued stock in corporation held by purohaser sequent to thie transaction 
or wansloroe prior t thie transaction 17—Peroentage of isaued took beld by seller or traosferor aub- 


ae 


3) 


eequent to this traneaction 


Tre Lorain Journal. Compan 
Lorain, Ohio 


fal 


January 28, 1959, 


Corporation organized under 
laws of Ohio. 


C22. 


45% 


Sanford A. Schafitz 


55% 


..uarse: (See Instructions $, 5, 6, 7, and 8) 


to assist the liconsoe oc permittee in determing whethor the transaction in qu. 
mache Wseee is ny cho i... cox cannot bo comploted enti! prices Commissice coason! 


NSTRUCTIONS 
(Te o¢compony Ownership Revert (FCC FORM 323) 
Tolevision broadcast stations as follows: 
on coun. (Sou $1343 (a) 
in 30 days aftor one 
vor tao grast of an © f oa 


eocs within 20 days afte any changes in tho information called for by this fo 


nications Commission, Washington 25, D.C. If information submitted is ccsally appsic bie! 


x ail such stations; otherwiso a separate roport shall bo filed for oxck 


s aro w fill out Parayraphs 1, 2,3, 5, and 6, Corporations and associations aro to fill out 
6,7, aad & - ! 
() This fo; S tod out complotoly whon filed pursuant to (a) and (h) abovo. When filled out pursuant to (c), changos only 
nood Lo notod Ba : 
atraci cr mo icati aor. ing & tho ownorship, control, or managomunt of ‘the liconsee or pormittco or its siock 
» filod with the © pares 


alag stock, agreements, voting control, trusts, otc., inchic...g on 
ro a Corporation character of the shares sold (such es autior:zed Le: 
5) ta . ‘ ry 
ck, oie.) should 2 agzaph 8, Pago 3). 
Ivy & corporation acquires i 


OnSee Of por 
p intecast, direct or 
0), 4 separate Form 
1 OF Corporations, ; 
‘oport is roqu ck interests, it should includo beneficial as woll as logal interests. In reposting the denoficial 
intorests of a porson not a stockholder of record or who has any other direct or indiroct intorest in tho liconseo or permitteo, use 
tho spaco. provided for “Romarks", Paragraph $, Pago 2, or separate sheots to givo a full explanation, 
c. Under “Romarks®, Paragraph $, Pago 2, give full information as to any family rolationship (¢.g. father-soa, man-wife, brothers, 
phew, Cousins, otc.) of as to any ousinoss association (0.g. partners in othor businoss enterprisos, otc.) Lotwoon 
tec and any othor officer, director, or stockholder who is 


iconsoe or permittoo (whether oc not such intorost constitutes control of the 
bo submitiod to report changos in tho officers, directors, o¢ stockholders of such 


Siroctors, or stockholdors of tho Licensee oF per: 


roport, ‘ 
17. Wasco infomation is reguired with respoct to stocknolders in corporations having moro thea SU stockholcers, such i 
bo tiled only with respect to stockholders who sro officors and directors or who have 1% o¢ moro of the stock of the cor 


yonation, 
_UNSS FORM iS NOT TO BE USED TO REPORT OR REQUEST A TRANSFER OF CONTROL, OR ASSIGNMENT OF LiCENSE OR 


CONSTRUCTION PERMIT (oxcopt to report a transfer of contro! or assignment of liconse mado pursuant to prior Com 

consont), Tho appropriate forms for uso in connection with such transfors oc assignments are FCC Forms 214, 515, anu 226 

the primo rosponsibility of the Liconsco or pormitteo to Cotermino whether a givon transaction constitutes a transfer of control or an 

assivnmont, Mowever, for puzposos cf oxamplo only, ond for the convenionce of intorosted persons, thoro are listed Leiow sumo of 
mon types of transfers concorning which douvi oxists in the minds of many broadcasters. 


nformation nood 


dual stockholder gains or loses affirmative or negative 
un 50% of voting stock; nogutive control consists of control of exactly 50% of voting stock.) 
ly group or any individual in a family group gains or loses affirmative or negative (50%) contro 
6.) : 
3) Any group in privity gains or loses affirmative or nogative (50%) contcol. 


The following cre oxamplos of transfors of control or agsignmonts of liconsos roquiting prior ‘Commission consont: 
i) A, who owns 51% of tho licensee's or pormittoo’s stock, soils 1% or more thereof to B. A transfor bas dcon offected. 
2) X corporation, wholly ownod by ¥ family, coduces outstanding stock by purchase of troasury stock which rosults in family 


me A's individual holdings boing increased to 50% or moro, A trensfor has boon offected. 
3) A and B, maa and wife, each own 50% of the liconsoo’s of pormittoe’s stock, A solls any of his stock to B. A wansfer has 


L. (Sco also 


boon offociod. 
4) A is a partnor in tho licensoe. 
boon affected, 
5) X partnorship incorporatos. An assignment has boen offectod, 
6) Minority stockholdors form a voting trust to vote thoir 50% or mo 
2) A,B,C, D, and E oach own 20% of tho stock of X corporation. A, B, and C soll their stock to F, G, and H at diffozent timos. 
A transfer is offocted at such time as C solls 10% or moco of his stock, Tn othor words,'a transfer is effectuated ut such timo 
2s 50% oc moro of tho stock passes out of tho hands of tho stockholders who hold stock at tho timo the original authorization 


for tho Liconsoe oc pormittoo corporation was issuod. ! 
. ho official title of tho rospondont must bo the individual licensoo or pormittoo, a partnor in| the liconseo oc permittoo partnorship, 


«un ofvicer in tho licensee or pormitioe corporation, 


A sells any part of his intorost to newcomor B or oxisting partnor C. An assigamua’ has 


ro combined stockholdings. A transfor has been offoctod. 
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[Rec'd-FCC-Nov. 28, 1958] WWIZ Exhibit No. 5 


= A I 
W-WI1Z LORAIN RADIO RADIO 


1615 Broadway Phone CH 4-5235 Lorain, Ohio 


November 25, 1958 


Secretary of 
Federal Communications Commission 
Washington, D. C. 


Dear Sir Re: BAP-~403 


fam enclosing the following: 


Copy of FCC Form 323 for Radio Station W.W.I.Z., Inc. 

Copy of a change in the Articles of Incorporation; 
changes in the Code of Regulations; and the By-Laws. 

Copy cf an agreement made between Station W.W.LZ., 
Inc., and The Lorain Journal Company. 


These are all furnished to you in accordance with Sec- 
tions 1.342, 1.343, and 1.344 of the Commission's Rules. 


Very truly yours, 


/s/ Sanford A. Schafitz 


(RENEWAL) 
SERVING GREATER LORAIN COUNTY 
MORE MUSIC MORE NEWS MORE FUN 
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, tet 


sof tho sharos sold (such <5 authorized but unicsucd, 


» O16.) should bo fives 
steo is age ro} 
of the Keonseo 


to Form 323 should bo rieciegd to ropott sain in tho officess, Meee oe stockholders of such 


aS . ™ as - 

jeirod as fo stock interests, it should include Lenoi as’ woll as logal interests. In reposting tho beneficial 

» nov a stockholdor of rocord or who has any other ci or indirect intorost in tho liconsoo or pormittoo, uso 

temarks"®, Paragraph 8, Pago 2, or soparate 5 to give a full explanation. 
ph 8, “aye 3, give full information us to say Saaily rolationship (e.g. father-son, man-wifo, brothers, 

leeRopiew, COUSINS, Cw.) O¢ as to any businoss wssGciation (0.3. partners in othor businoss enterprisos, otc.) botwoon 

ificers, diroctors, or stockholders of tho licensce or permittee and any othor officer, diroctor, or stockholdor who is 

weet Of this report. 

tiga is requiced wita respect to stockholders in corporations having more than $0 stockholdors, sucn informetion acod 

only with rospect to stockholders who aro ofvicors and diroctors’uz who have 1% or more of tho stock of tho cor- 


MUS hs TO BE USED TO REPORT Ch REQUEST A TRANSVER OF CONTROL OR ASSIGNMENT OF LICENSE OR 
CONSTRUCTION PERMIT (oxcopt to roport a transfor of eon or i cesishonst of license mado pursuant to prior Commission 
consent), Tho pe roptiata forms for'uso in connection with such trans‘ors or assignments are FCC Forms 314, 315, and 316. It is 
the primo rosponsibility of the Licenseo oc pormitteo to cCotermizo whethor.a givon transaction constitutes a transfer of control or an 
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A wansfor of control takos place whon: 
1) An individual stockhc.Jor gains or losos affirmative or nuz..tivo (50%) control. (Affirmative control consists of control of 
more than 50% cf voting stock; nogativo control consists of control of exactly 50% of voting stock.) : 


2) Any family geoup or any individual in a family group gcins or loses affirmative or nogative (50%) control. (See also 


Instruction 6.) 
&) Any group in privity gains oc loses affiemative or nogative (50%) coatroi. 


i ing aro oxemples of wansfors of control or assignments of liconsos roquiring prior Commission consent: 
i} A, who owns 51% of thy iconswo’s er pormittoo’s stock, sells 1% or more thereof to B. A transfor has beon offocted. 
2) X cocpovation, wholiy owned by ¥ family, reduces outstanding stock by purchaso of troasury stock which rosults i in family 

membor A‘s individual holdingsi boing increased to 50% or moro. A transfer has boon offected, 
3) A ene B, man cad wife, each own 50% of tho iconsoo’s or pormittoe’s stoch. A solls any of his stock toB. A transfer has 


beon effectod. 

4) A is a pastaor in tho censee. A solls any part of bis intosost te 
boon affected. 

5) X portaurship incorpocates, An adsizamont has beca offectod. are SER ses . 

6) Minority stockholdors form o voting trust to voto thoir 50% ce more cu.abined stockholdings. A transfor has beon effected. 

T) A,B,C, D, and E oach own 20% of tho stock of X corporation. A, b, ond C sell their stock to F, G, and H at difforent timos. 
A transfor is offocted at such timo as C solis 10% or moro of his stock.. In other words, a transfor is offectuatod at such timo 
2s 50% oc more of tho stock passes out of tho hands of tho stockholders who hold stock at tho time the original authorization 


for tho Liconsoo o permittee corporation was issued. 
. Tha vificial title of she rospondont must bo tho incividus. 
-o in the licossoe or permittee corpocation. 


o‘nowcomor B or oxisting partnor C. An assignmont has 


i sicoasee or pormittee, a partnor in the licensee or permitteo partnorship, 
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THE LORAIN JOURNAL LORAIN, OHIO 
Lorain County's Leading Newspaper. 
ESTABLISHED 1879 | 


4375 East 124th Street 
Cleveland 28, Ohio 


November 25, 1958 
Secretary of the Federal 


Communications Commission 
Washington, D. C. 


Dear Sir: Re: BAP-403 


Iam enclosing Form 323, which includes information! 
concerning The Lorain Journal Company, which has acquired 
some Non-voting Preferred Stock in Radio Station W.W.1Z.,: 
Inc. 


Very truly yours, 


THE LORAIN JOURNAL COMPANY 


/s/ H. R. Horvitz 


[RENEWAL] 


a et ar 
SECC Form 323 Form Approved CERTIFICATE 
{* arch 1954 Budgot Bureau No, 52-R-104.10 ‘ President 


; , I certify that J am. - 
§ United Staws of Amorica (Official title, see Instruction 
Federal Communications Commission - 


al Comp 
resi R of 
ownsaii — OUNERS HIF REPORT Ss (Exact leyal title or name of licensee or permittee ) 


_ NOTE: Before filling out this form, read Instruction Pages, that I have examined this report; that to tho best of my knowledge, | 
Soction 310(b) of the Communications Act of 1934 requires that information, and belief, all statemonts of fact contained in said 
} consent of tho Commission must be obtainod prior to tho assigns roport are true and the said report is a corroct statement of tho 
+ mont oc transfer of control of a station liconso or construction business and affairs of the abovoenamod rospondont in rospect 
} permit. This form may not be used to report or roquost an to each and every mattor sot forth thoroj 
? assignment of liconse or transfor of control (except to report an igi 
, 28signment of liconse or transfer of control made pursuant to _November 24 1,58 - 
{ prior Commission consent). (Signature of respondent) _ 
Any poraon who willfully mehsz f*In0 statemonts on this report 
can be punishod by fine or imprisonmont. U.S. Code, Titlo 15, 
Soction 1001 (formorly Section 80). 


This ropai.o dered as of ts ovenber 2 : « Namo and post office address of liconsoe or pormitiow 


* pursuant to . >: suction (Caeek onc) 


ra) L i (b) 1(c) [XJ : WWIZ, Inc. 
foe tho ee SAGONS: O ce i 1615 Brosdway 


Call lettors Eases Tor Glee OF Soe 2g00. Lorain, Obio 


Dayii pane 
WWIZ | Lorain, Ohio aM 


‘ 
| 
{ 


2. Give the name of any corporation or other entity having a 4. Name of corporation, 3 er than licensee or pormittoe, for 
direct oc indiroct ownership interest in the licensee or per- which report.is filed (See Insteuction 4) 
mittee (See Instruction ¢) 


The Lorain Journal Company ( The Lorain Journal Company 


pees oe 


3. Dhow the interests in any other broadcast station ol tho 5. If permittoe or licensee is a partnership, state the oxtent o! 
licenseo or permittee, or any of its officers, directors, stoch- interont of each partner, 

holders, or partners (corporations having moro than 50 stock- 

hold sr reed answer this only with respoct to officers and 

directora, of stochholders having 1% or more of voting stock). 


Application pending for assignment Not applicable 
of license of WCLW, Mansfield, Ohio 


6. Lint all contracts and othor instruments sot forth in Soction 1,342 of the Commission's Rules and Rorulations 
Doscription of contract or instrumont Namo of porron of organization with Date of execution Date of expiration 
: whom contract is made , 


Coctract dated November! 12, 1958 for purchase of common stock. Contract 
being filed. 
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) Paro 3 
i Saris re Rae Teas 
Ctuions CONC. ming the Ownorsbip of stock (4; transaction includos moro than one Class of stock, tho following should te i 


answered with respect to cach class). 
| NOTE: (Heal carefully: Tha aumbored itoma below rofer to line numbora in the,following tape. Lines 1 thru 17 should be filled out comple aly 
when this form ia filod to report stock trunnactions pusuaat to Instruction l(c} Lices 1 thru 8, inolunive, atould be fillet out whan t. > 
form in ucad to report ownorabip ‘after receidt of origidal construction permit, or consummation, pursuant to Comaiaaslon consent, ¢f a cae 
trol, of aac. tammat of eanse, pursucnt to Inatruction Kb) Linos 1 thru 6, inclusive odould bo filled out when the form ia uned Lo re- 
port purowast to Instruction Ka) Use oae columa per stockholder. (Attach additional pages if seceanary.) 


Line 11—Total number of aharea of crock held by purchaser or transferee 
subsequent to thin tranafction 
12—Percontago of ianucd stock ia corporation held by purchaser or 
transferee auLavquent to thie transaction 
15--From whom atock acquired 
- the futly) iéeNumber of abaree of atock held by seller or transferor prior to 
wr ecion pal: I otner than cenk, deer id rmnanati 
iorttiea a ar ‘ bd 15--Fercentage of lasued atook held by seller or transferor prior 
O=Numbor ¢! ssaros of stook beld by purchaser or tros3foree to this transaction 
Nis iensaotion 16~Number of sharee of stock beld by seller or transferce aub> 
vi icokes ctock in corporation beld by purosaser squoct to this transaction 
1700 pris to thie wansactioa 17-Poroontege of issued atook beld by seller or transferor sub- 
‘ eoquent to tilo transaction 


ss) 


is 


a 


icing: ($00 instructions 3, 5, 6, 7, and 8) 


749 Of ths aleve comoutction is to as:...1 Oo Leonses of pommittee in ¢)torming whether tho transaction iz 
THEME Oe Ceo, seteetu ws Lis Coo. Ca tes Pe w2anot yo ecu. oded until prior Commission cou. 5. 


BEST COP 
from the origi 


INSTRUCTIONS 
(Te eccompeay Ownership Repert (FCC FORM 323) 
1. Zl is repos. is to bo Glod by Standard, FM, International or Telovision broadcast stations as follows: 

(a) Ly liceasoos with tho arolication for ronewal of station license. (Soo § 1.348 (a)) ! 

(0) iy liceaseos of permi.’ + within 30 days aftor the consummation, pursuant to Commission consent, of a trans{oc of contro), S 1! 
and ussigamont of licoaso or the grant of an original construction permit, : : ca tieth 

(c) Zy liconsoos of pomiitoos within $0 days after any changos in tho information called for by this form. Tet at | 

(a) Filo o20 copy with the Fodoral Communications Commission, Washington 25, D. C. If information submitted is equally epptieable ! 
to cach station above-listed, ono report may bo filed for all such stations; otherwise a separate roport shail be filed fer oach 
Sustion. | 

(0) Partnerships and individuals are to fill out Paragraphs 1,2, 3,5, and 6, Corporations and associations aro to fill out 
Parscvaphs 1,2, 3, 4, 6, 7, and 8 ‘ glo. Se as : 

(2) Tiis (orm is to do fillod out complotoly when filod pursuant to (a) and (b) above. When fillod:out pursuant to (c), changos only 


. 


ification of contract rolating to the ownorship, control, or managemont of the licensee or permitioo or it: 
"2 wish tho Commission, as requicud by Soctioa 1.0.2 of tho Rules. Attontion is diroctad to the fact tat Suctic: 2. 

jling of elf contracts of the typos spacifiod and is not limited to oxocuted contracts but includes options, pledges, a=c 
y exccstesy agreomonts and contracts rolating to ownership, controi, or managommnt, f 

bo fee zuld be usod to ropost all typos of transactions concorning stock, agroements, voting contzol, trusts, etc., including aa 
,& Corporation of its stock: ' 

= Corp a solls its own stock an explanation of tho charactor of the shares sold (such as authcrizod but unissued, 
y stock, ote.) should bo given undor “Remarks”, Paragraph 8, Page 3). : 
(0) Wissy 2 corporation acquires its own stock an explanation of the disposition mado or proposed (such as canccllod, hols =: 

tscngury stock, otc.) should bo givon under *Romarks”, Paragraph 8, Pego 3). : 

t 4. Ifthe liconsoe or pormittoe is directly or indirectly controllod by another corporation, or, if another corporation has a 25% or s:oater 

4 ownorship iatorest, diroct of indirect, in such licensee or pormittoe (whethor or not such interest constitutes control of tho license 

, « permitwe), a soparate Form 323 should bo submitted to report changes in tho officers, directors, or stockholders of such 

;  COrperation oc corporations. d 

is ‘9 roport is required as to stock interests, it should include bonoficial as woll as logal interests. In reporting tho benefici=l 

sts of & porson not a stockholder of rocord or who has any other diroct or indiroct intorest in the liconsoo or pormittoo, uso 
tho spaco provided foc “Romarks", Paragraph 8, Pago 3, or separate sheets to give a full explanation. 

‘6, Undor *Romurks”, Paragraph 8, Page 3, givo full information as to any family rolationship (e.g. father-son, man-wifo, brothors, 

i sisters, uncle-nophow, cousins, etc.) oc as to any business association (0.g. partners in othor business enterprises, etc.) botwoon 
ono o moro officers, diroctors, or stockholders of the liconsee or permittee and any other officer, director, or stockholder who is 
tho subjoct of this rbport. ea a ges ef : 

: 7. Where information is required with respoct to stockholders in corporations having more than 50 stockholders, cuch information nood 
bo fled only with rospoct to stockholders who are officers and directors or who have 1% oc more of the stock of the cor- 

oration. ! 


CONSTRUCTION PERMIT (except to report a transfor of control or assignment of license mado pursuant to prior Commission 
coasont). Tho appropriate forms for use in connection with such transfors oc assignments aro FCC Forms 314, 315, and 316. It is 
the primo rosponsibility of the Licensee or permittee to determino whother a given transaction constitutes a transfer of control or an 

+ assigamont. However, for purposes of oxample only, and for tho convonionce of interested porsons, there are listed below some of 
tho moro common typos of transfers concerning which doubt oxists in the minds of many broadcasters. 


oP 
\ 8. THIS FORM IS NOT TO BE USED TO REPORT OR REQUEST A TRANSFER OF CONTROL OR ASSIGNMENT OF LICENSE OR 


A transfor of control takos place whon: ' 
1) An individual stockholder gains or loses affirmative or nczstive (50%) control. (Affirmative control consists of control of 
moro than 50% of voting stock; negative control consists of control of exactly 50% of voting stock.) 3 
2) “ay family group or any individual in a family croup gains or loses affirmative or negative (50%) control. (Gee also 
Instruction 6.) 
3) Any group ia pcivity gains or loses affirmative or negative (50%) control, .. .- - - 


! The following aro oxamples of transfers of control or assignments of licensos requiring prior Commission consent: 
7 1) A, who owns 51% of tho liconsee’s oc permittoe’s stock, solls 1% o¢ more thereof to B. A transfer bas boon offected. 
| 2) X corporation, wholly ownod by Y family, reduces outstanding stock by purchase of treasury stock which results in family 
mombor A's individual holdings being increased to 50% oc more. A transfor has boon effected. 
: 3) A and B, man and wife, each own 50% of the Licensee's or permittae’s stock. A sells any of his stock to B. A transfer has 
F been effected. ; 
| 4) A is a pastnor in the licensee. A sells any part of bis interost to newcomer B or existing partner C. An assignment has 
| boon effected. ; 
° 5) X partzorship incozporates. An assignment has boen offectad. ; 
i 6) Minorisy stockholdore form a voting trust to vote their 50% or more combjnod stockholdings. A transfer has boon offected. 
2) a, B,C, D, and E cach own 20% of the atook of X corporation. A, B, and C sell their stock to F, G, and H at different timos, 
A teansfor is offoctod at auch time as C sells 10% or more of bis stook, In other words, o transfer is effoctuated at such time 
an 50% or more of the stock passes out of tho hands of the stockholders who held stook a¢ the time the original authorization 
for tho Licensoe or permittee corporation was issued. 
| Tho official titls of cho respondent must be the individual liconsoe or pormittee, a partner in the licensee or permitiae partnorship, 
« an officer in the iiconseo or permittee corporation, 


‘ 


ey 
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[Rec'd- FCC-Nov. 28, 1958] Attachment to 
WWIZ Exhibit No. 6 


AGREEMENT 


THIS AGREEMENT, made this 12th day of November, 1958 at 
Lorain, Ohio, by and between SANFORD A, SCHAFITZ, of Farrell, Penn- 
sylvania, and W.W.LZ., INC., an Ohio corporation, of Lorain, Ohio, as 
parties of the First Part; and THE LORAIN JOURNAL COMPANY, an 
Ohio corporation, of 4375 East 146th Street, Cleveland, Ohio, as party 
of the Second Part. 

WITNESSETH THAT: 

WHEREAS. Sanford A. Schafitz has caused to be organized an Ohio 
corporation under the name of W.W.LZ., INC.; 

WHEREAS, Sanford A. Schafitz is the owner of Two Hundred (200) 
shares of common capital stock of corporation W.W.I.Z., INC., which 
constitutes all of its authorized and outstanding common capital stock at 
the present date; 

WHEREAS, corporation W.W.L.Z,, INC. has authorized the issuance 
of Two Hundred (200) shares of $100.00 par value non-voting preferred 
stock in accordance with its Amended Articles of Incorporation which 
stock under no condition will have any voting rights; 

WHEREAS, Sanford A. Schafitz agrees that he will perform the 
duties of President of corporation W.W.LZ., INC. for the consideration 
of One Hundred Dollars ($100.00) per month for the first year; Two Hun- 
dred Dollars ($200.00) per month for the second year; and Three Hun- 
dred Dollars ($300.00) per month for the third year; 

WHEREAS, Sanford A. Schafitz warrants that with the exception of 
the liabilities, etc. incurred by reason of an agreement dated Oct. 29, 
1958, between himself and corporation W.W.I.Z., INC. for the purchase 
of certain equipment and reimbursement for sums advanced, corporation 


W.W.LZ., INC. has no other existing liabilities, debts or obligations other 


[R. 193] 
67 
than those incurred in the ordinary course of its operation since Sept. 1, 
1958; 


[R. 193] 


WHEREAS, Sanford A. Schafitz as owner of all of the oustanding 
common capital stock of corporation W.W.LZ., INC. warrants that no 
changes will be made to its Articles of Incorporation, Code of Regula- 
tions or By-Laws until final consummation of this agreement; 

WHEREAS, The Lorain Journal Company warrants that upon exe- 
cution of this agreement it will, through its personnel, furnish to corpora- 
tion W.W.L.Z., INC. all necessary supervisory accounting service free 

of any charge whatsoever; | 

NOW, THEREFORE, in consideration of the mutual promises and 
covenants, the parties do hereby AGREE as follows: — 

The Lorain Journal Company will purchase a corporation 
W.W.ILZ., INC., and corporation W.W.LZ., INC. will sell to The Lorain 
Journal Company all of its authorized non-voting preferred stock con- 
sisting of Two Hundred (200) shares for the total sum of Twenty Thousand 
Dollars ($20,000.00). Such purchase and sale is to be completed simul- 
taneously with the execution of this agreement. 

The Lorain Journal Company will, no later than January 10, 1959, 
purchase from Sanford A. Schafitz Ninety (90) shares of common capital 
stock of corporation W.W.LZ., INC., and Sanford A. Schafitz will sell to 
The Lorain Journal Company such Ninety (90) shares of stock for the 
total sum of Thirty-six Thousand Dollars ($36,000.00). payable upon de- 
livery of such shares of stock properly endorsed to The Lorain Journal 
Company. 

The parties hereto do mutually agree that the purchase of Two Hun- 
dred (200) shares of non-voting preferred stock and Ninety (90) shares of 
common stock of corporation W.W.LZ., INC. by The Lorain Journal Com- 
pany shall be considered as one transaction and that the breach of any of 


the warranties or conditions herein set forth shall render the entire agree- 


ment null and void. 


[R. 193] 
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If for any reason beyond the control of the parties to this agree- 
ment, The Lorain Journal Company is required to dispose of any portion 
or all of either the common or preferred stock of corporation W.W.LZ., 


INC. 


[R. 194] 
herein above purchased, Sanford A. Schafitz agrees that he will immedi- 


ately repurchase from The Lorain Journal Company all of such common 
stock for the total sum of Thirty-six Thousand Dollars ($36,000.00) and 


that he will immediately purchase or cause corporation W.W.LZ., INC, 
to redeem all of the preferred stock for the total sum of Twenty Thou- 
sand Dollars ($20,000.00). 

IN WITNESS WHEREOF, the parties have hereunto set their hands 


the day and year above written, 


/s/ 8. A, Schafitz 
Sanford A. Schafitz 
Acting in his individual capacity. 


W.W.LZ., INC. 


BY: /s/S. A. Schafitz 
Sanford A. Schafitz 
President 


THE LORAIN JOURNAL COMPANY 


BY: /s/ H. R. Horvitz 
Harry R. Horvitz 
President 


I hereby certify that this is a true copy of the agreement made 
Nov. 12 between the above parties. 
/s/ H. R. Horvitz 


[R. 195] 


[Rec'd- FCC-Nov. 28, 1958] WWIZ Exhibit No. 7 


W-WIZ LOR | 
AIN RADIO | RADIO 
1615 Broadway Phone CH 4-5235 Lorain, Ohio 


November 25, 1958 


Federal Communications Commission 
Washington 25, D. C. 


Tentlemen: Re: BAP-463 


On October 15, 1958, the Commission granted its consent 
to the assignment of construction permit of Station WWIZ from 
Sanford A. Schafitz to W.W.I.Z., Inc. (BAP-403). 


There is enclosed herewith, pursuant to Section 1.343 of 
the Commission's Rules, an Ownership Report reflecting the 
stock ownership of the assignee corporation as of October 29, 
1958, the date on which the assignment was consummated. 

Very truly yours, 
W.W.I.Z., INCORPORATED 


/s/ Sanford A. Schafitzi 
President 


(RENEWAL] 
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W W.1.Z., INCORPORATED 


.S, Sanford A. Schafitz 
President 
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CODE OF REGULATIONS 
OF 
W.W.LZ., INC 


2 e 


adopted by its shareholders entitled to vote for the government of the 
corporation: 
ARTICLE L 
MEETINGS OF SHAREHOLDERS 

(a) ANNUAL MEETINGS, The annual meeting of the sharehold- 
ers of this corporation shall be held at the principal office of the corpo- 
ration, in LORAIN, Ohio on the FIRST DAY in NOVEMBER of each yard 
at 1:00 o'clock P.M., if not a legal holiday, but if a legal holiday, then on 
the day following at the same hour. The first annual Beene of the cor- 
poration shall be held in 1958. 

(bo) SPECIAL MEETINGS of the shareholders of this corporation 
shall be called by the Secretary, pursuant to a resolution of the Board 
of Directors, or upon the written request of two directors, or by share- 
holders representing 25% of the shares issued and entitled to vote, Calls 
for special meetings shall specify the time, place and object or objects 
thereof, and no business other than that specified in the call therefor 
shall be considered at any such meetings. 

(c) NOTICE OF MEETINGS. A written or printed notice of the 
annual or any special meeting of the shareholders, stating the time and 
place, and in case of special meetings, the objects thereof, shall be given 
to each shareholder entitled to vote at such meeting appearing on the books 
of the corporation, by mailing same to his address as the same appears 
on the records of the corporation or of its Transfer Agent, or Agents, at 


least THREE (3) days before any such meeting; provided, however, that 


no failure or irregularity of notice of any annual meeting shall invalidate 


the same or any proceeding thereat. 


[R. 199] 
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All notices with respect to any shares to which persons are jointly 
entitled may be given to that one of such persons who is named first up- 
on the books of the Corporation and notice so given shall be sufficient 


notice to all the holders of such shares. 


[R. 200] 
(a4) QUORUM. A majority in number of the share authorized, 
and outstanding, represented by the holders of the record 

in person or by proxy, shall be requisite to constitute a quorum at any 
meeting of shareholders, but less than such majority may adjourn the 
meeting of shareholders from time to time any such adjourned 
meeting any business may be transacted which might have been trans- 
acted if the meeting had been as originally called. 


{e) PROXIES. Any shareholder entitled to vote at a meeting of 
shareholders may be represented and vote thereat by proxy designated 
by an instrument in writing, subscribed by such shareholder, his 
duly authorized attorney, and submitted to the Secretary 


such meeting. 


ARTICLE IL 
SEAL 
The seal of the corporation shall be circular, about two inches in 
diameter, with the name of the corporation engraved around the margin 
and the word "SEAL" engraved across the center. It shall remain in the 
custody of the Secretary, and it or a facsimile thereof shall be affixed 
to all certificates of the corporation's shares. If deemed advisable by 
the Board of Directors, a duplicate seal may be kept and used by any 
other officer of the corporation, or by any Transfer Agent of its shares. 
ARTICLE OL 
SHARES 
SECTION 1. CERTIFICATES. Certificates evidencing the owner- 
ship of shares of the corporation shall be issued to those entitled to them 
by transfer or otherwise. Each certificate for shares shall bear a 


[R. 201] 
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distinguishing number, the signature of the President or Vice-President, 
and of the Secretary or an Assistant Secretary, the seal of the corpora- 
tion and such recitals as may be required by law. The certificates for 
shares shall be of such and design as the Board of Directors 
from time to time may adopt. | 

SECTION 2. TRANSFERS, (a) The shares may be transferred 
from the proper books of the corporation by the registered holders there- 
of, or by their attorneys legally constituted or their legal representatives, 
by surrender of the certificate therefor for cancellation and a written as- 
signment of the shares evidenced thereby. The Board of Directors may, 
from time to time, appoint such Transfer Agents or Registrars of shares 


as it may deem advisable, and may define their powers and duties. 


[R. 201] 


(b) All endorsements, assignments, transfers, share powers or 


other instruments of transfer of securities standing in the name of the 
corporation shall be executed for and in the name of the corporation by 
any two of the following officers, to-wit: The President or a Vice-Presi- 
dent, and the Treasurer or Secretary, or an Assistant Treasurer or an 
assistant Secretary; or by any person or persons thereunto authorized 
by the Board of Directors. 

SECTION 3. LOST CERTIFICATES. The Board of Directors may 
order a new certificate or certificates of shares to be issued in place of 
any certificate or certificates alleged to have been lost or destroyed, but 
in every case the owner of the lost certificates or certificate shall first 
cause to be given to the corporation a bond, with surety or sureties satis- 
factory to the corporation in such sum as said Board of Directors may in 
its discretion deem sufficient as indemnity against any loss or liability 
that the corporation may incur by reason of the issuance of such new cer- 
tificates; but the Board of Directors may, in its discretion, refuse to is- 


sue such new certificate save upon the order of some court having juris- 


diction in such matters pursuant to the statute made and provided, 


[R. 201] 
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SECTION 4. CLOSING OF TRANSFER BOOKS. The share trans- 
fer books of the corporation may be closed by order of the Board of Di- 
rectors for a period not exceeding ten (10) days prior to any meeting of 
the shareholder, and for a period not exceeding ten (10) days prior to the 
payment of any dividend. The times during which the books may be closed 
shall, from time to time, be fixed by the Board of Directors. 

SECTION 5. RESTRICTIVE CONDITIONS. It is agreed by the 
holder of these shares and his heirs and assigns that he will not dispose 
of any of the shares called for by this certificate without first offering 
the same, upon 15 days notice to the corporation for redemption, and up- 
on failure of the corporation, to accept such offer, next offering the same, 
upon an additional 15 days notice, to the other share holders of the corpo- 
ration of the class, to each, that number of shares of those called for by 
his certificate which is in proportion to the number of shares of stock of 
such class held by such other share holders, and upon death of the cer- 
tificate holder the shares shall also be offered in the same manner, all 
on the basis of the book value of the share or its fair market value which- 


ever is less, 


[R. 202] 


In case there is any disagreement as to the book value or fair mar- 


ket value of the shares, the matter is to [be] resolved by arbitration, each 


side of the controversy appointing 1 member and the 2 so appointed in 
case of disagreement to select a third. stock of the corporation 
be disposed of or held by any person contrary to the aforementioned con- 
ditions, then no dividend shall be declared on such stock and such stock 
shall not be allowed to vote during the period so held, 

Each share shall have a reference noted on it concerning the pro- 


visions of Section 5. 
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ARTICLE Iv. 
DIRECTORS 

The number of members of the Board of Directors shall be deter- 
mined pursuant to law, by resolution of the shareholders entitled to vote, 
by shall not be less than three (3) members. The election of directors 
shall be held at the annual meeting of the shareholder, or at a special 
meeting called for that purpose. 

Directors shall hold office until the expiration of the term for 
which they were elected and shall continue in office until their respec- 
tive successors shall have been duly elected and qualified. 

Directors can be removed by two-thirds vote of the shareholders. 

ARTICLE V. 
VACANCIES IN THE BOARD 

A resignation from the Board of Directors shall be deemed to take 
effect upon its receipt by the Secretary, unless some other time is speci- 
fied therein. In case of any vacancy in the Board of Directors, through 
death, resignation, disqualification, or other cause deemed sufficient by 
the Board, the remaining directors, though less than a majority of the 
whole board, by affirmative vote of a majority of those present at any 
duly convened meeting may, except as hereinafter provided, elect a suc- 
cessor to hold office for the unexpired portion of the term of the director 
whose place shall be vacant, and until the election and qualification of a 


successor. 


[R. 203] 


ARTICLE VL 
REGULAR MEETINGS 


Regular meetings of the Board of Directors shall be held period- 


ically on such dates as the Board may designate, 


ARTICLE VIL 
SPECIAL MEETINGS 


Special meetings of the Board of Directors shall be called by the 
Secretary and held at the request of the President and any two of the Di- 


rectors. 
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ARTICLE VII 
NOTICE OF MEETINGS 
The Secretary shall give notice of each meeting of the Board of 
Directors, whether regular or special, to each member of the Board. 
ARTICLE IX, 
QUORUM 
A majority of the Directors in office at the time shall constitute 
a quorum at all meetings thereof, 
ARTICLE X. 
PLACE OF MEETINGS 
The Board of Directors may hold its meetings at such place or 
places within or without the State of Ohio, as the Board may, from time 
to time, determine. 
ARTICLE XL 
COMPENSATION 
Directors, as such, shall not receive any stated salary for their 
services, but, on resolution of the Board, a fixed sum for expenses of 
attendance, if any, may be allowed for attendance at each meeting, regu- 
lar or special, provided that nothing herein contained shall be construed 
to preclude any Director from serving the corporation in any other ca- 
pacity and receiving compensation therefor. Members of either execu- 
tive or Special committees may be allowed such compensation as the 


Board of Directors may determine for attending committee meetings. 


[R. 204] 


ARTICLE XIL 
ELECTION OF OFFICERS 


At the first meeting of the Board of Directors in each (at 
which a quorum shall be present) held next after the meeting of 
the shareholders, and at any special meeting in Article VIL The 
Board of Directors shall elect officers of the corporation (including the 
President), and designate and appoint such subordinate officers and 


. 204 
ae [R. 204] 


employees as shall determine. They may also appoint an executive 
committee or committees from their number and define their powers and 
duties. | 
ARTICLE XIIL 
OFFICERS 

The officers of this corporation shall be a President, who 
be a director, and also a Vice-President, A Secretary, a Treasurer and 
a who may or may not be directors. officers 
shall be chosen by the Board of Directors, and shall hold office for one 
year, and until their successors are elected and Additional 
Vice-Presidents may be elected from time to time as determined by the 
Directors who may also appoint one or more Assistant Secretaries and 
one or more Assistant Treasurer, and such other officers and agents of 
the corporation as it may from time to time determine. 

Any officer of employee elected or appointed by the Board of Di- 
rectors, other than that of director, may be removed at any time upon 
vote of the majority of the whole Board of Directors. 

The same person may hold more than one office, other than that 


of President and Vice-President, or Secretary and Assistant Secretary, 


or Treasurer and Assistant Treasurer, 

In case of the absence of any officer of the corporation, or for any 
other reason which the Board of Directors may deem | the 
Board of Directors may delegate the powers or duties of such officer to 
any other officer or to any director, provided a majority of the whole 
Board of Directors concur therein, 


ARTICLE XIV, 
DUTIES OF OFFICERS 


(a) PRESIDENT. The President shall preside at all meetings 
of the shareholders and directors. He shall exercise, ‘subject to the ap- 
proval of the Board of Directors and the shareholders of the corporation, 
a general supervision over the affairs of the corporation, shall per- 
form generally all duties incident to the office and : duties as may 
be assigned to him from time to time by the Board of Directors. 


[R. 205] 
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[R. 205] 

(b) VICE-PRESIDENT. The Vice-President shall perform 
duties of the President in his absence or during his inability 
and shall have such other and further powers, and shall perform such 
other and further duties as may be assigned to him by the Board of Di- 
rectors. 

(c) SECRETARY. The Secretary shall keep the minutes of all 
proceedings of the Board of Directors and of the shareholders and make 
a proper record of the same, which shall be attested by him. He shall 
keep such books as may be required by the Board of Directors, and shall 
take charge of the seal of the corporation and generally perform such 
duties as may be required by the Board of Directors. 

(ad) TREASURER. The Treasurer shall have the custody of the 
funds and securities of the corporation which may come into his hands, 
and shall do with the same as may be ordered by the Board of Directors. 
When necessary or proper he may endorse on behalf of the corporation 
for collection, checks, notes and other obligations. He shall deposit the 
funds of the corporation to its credit in such banks and depositaries as 
the Board of Directors may, from time to time, designate. The fiscal 
year of the corporation shall be co-extensive with the calendar year. He 
shall submit to the annual meeting of the shareholders, a statement of 
the financial condition of the corporation, and whenever required by the 
Board of Directors, shall make and render a statement of his accounts, 
and such other statements as may be required. He shall keep in books 
of the corporation, full and accurate accounts of all moneys received and 
paid by him for account of the corporation. He shall perform such other 
duties as may, from time to time, be assigned to him by the Board of Di- 


rectors. 


ARTICLE XV. 
ORDER OF BUSINESS 


1, Call meeting to order. 
2. Selection of chairman and secretary. 


81 


Proof of notice of meeting. 

Roll call, including filing of proxies with secretary. 
Appointment of tellers. 

Reading and disposal of previously unapproved minutes. 
Reports of officers and committees. 

If annual meeting, or meeting called for that purpose 
election of directors. 

Unfinished business. 

New business. 

Adjournment. 


[R. 206] 
This order may be changed by the affirmative vote of a majority 


in interest of the shareholders present. 


ARTICLE XVL 
AMENDMENTS 


These regulations may be adopted, amended or repealed by an 


affirmative vote of a majority of the shares empowered to vote thereon 
at any meeting called and held for that purpose, notice of which meeting 
has been given pursuant to law, or without a meeting by the written as- 
sent of the owners of two-thirds of the shares of the corporation entitled 
to vote thereon. 
Thereupon, the following written assent to the adoption of the code 
of regulations aforesaid was entered in these minutes and subscribed by 
of the shareholders of this corporation. 


[R. 207] 
CERTIFICATION 
STATE OF OHIO 
COUNTY OF MAHONING: ss 
The undersigned, Notary Public and Attorney for Ww. W.LZ. Inc., 
hereby certifies that the foregoing Code of Regulations is an exact copy 
of the original Code of Regulations which will be adopted governing the 
conduct of the Board of Directors. 


/s/ Theodore T. oak 
Notary Public My!Commission 
Expires Dec. 20, 1960. 
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[R. 208] 
WWIZ Exhibit No. 10 
BY-LAWS 


ARTICLE I. 
Name and Location. 
Section 1. The name of this corporation shall be W.W.LZ. INC. 
Sec. 2. Its principal office shall be located at 205 Palace Theater 
Bidg., Lorain, Ohio. 
Sec. 3. Other offices for the transaction of business shall be lo- 
cated at such places as the board of directors may from time to time 


determine. 


ARTICLE I. 
Capital Stock. 
Section 1. The amount of the capital stock shall be 
dollars, which shall be divided into 200 shares, of the value of One hun- 
dred dollars each, 200 common no par value stock, voting rights. 
Sec. 2. All certificates of stock shall be signed by the President 
and the Secretary, and shall be sealed with the corporate seal. 


Gf ithe a law requires the signature of some other officer he should be 
Sec. 3. Treasury stock shall be held by the corporation subject 


to the disposal of the board of directors, and shall neither vote nor par- 
ticipate in dividends. 

Sec. 4: The corporation shall have a first lien on all the shares 
of its capital stock, and upon all dividends declared upon the same, for 
any indebtedness of the respective holders thereof to the corporation. 

Sec. 5. Transfers of stock shall be made only on the books of the 
corporation; and the old certificate, properly endorsed, shall be surren- 


dered, and cancelled before a new certificate is 


[R. 210] 
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R. 209] 


issued. The stock books of the corporation shall be closed against trans- 
fers for a period of twenty days before the day of payment of a dividend 
and for ten days before each annual meeting of the stockholders. 

Sec. 6. In case of loss or destruction of a certificate of stock, no 
new certificate shall be issued in lieu thereof except upon satisfactory 
proof to the board of directors of such loss or destruction; and upon the 
giving of satisfactory security, by bond or otherwise, against loss to the 
corporation, Any such new certificate shall be plainly marked "Duplicate" 


upon its face, 


ARTICLE MI. 
Stockholders' Meetings. 

Section 1. The annual meeting of the stockholders shall be held 
at 1 o'clock P.M., onthe Ist day of November in each year at the prin- 
cipal office of the corporation. Provided, however, that whenever such 
day shall fall upon a Sunday, or a legal holiday, the meeting shall be 
held on the next succeeding business day. At such meeting the stock- 
holders shall elect directors to serve until their successors shall be 
elected and qualified. 

Sec. 2. A special meeting of the stockholders, to be held at the 
same place as the annual meeting, may be called at any time by the 
President, and in his absence by the Vice-President; or by the directors. 
It shall be the duty of the directors, President, or Vice-President to call 
such a meeting whenever So requested by stockholders holding 75% or 
more of the capital stock. 

Sec. 3. Notice of the time and place of all annual and 


[R. 210] 


special meetings shall be mailed by the Secretary to each stockholder 
Three days before the date thereof. 
Sec. 4. The President, or, in his absence, the Vice-President, 


shall preside at all such meetings. 


[R. 210] 
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Sec. 5. At every such meeting each stockholder shall be entitled 
to cast one vote for each share of voting stock held in his name; which 


vote may be cast by him either in person, or by proxy. All proxies shall 


be in writing, and shall be filed with the Secretary and by him entered 
of record in the minutes of the meeting. 

Sec. 6. Every stockholder shall have the right to vote, in person 
or by proxy, for the number of shares of stock owned by him, for as many 
persons as there are directors or managers to be elected, or to cumulate 
said shares and give one candidate as many votes as the number of direc- 
tors multiplied by the number of his shares of stock shall equal, or to 
distribute them on the same principle among as many candidates as he 
shall think fit, 


{The above section may be used in those states where cumulative voting is 
permitted by statute as in Ilinois, Kansas, Maryland, Missouri, New York, New 
Jersey, Ohio, Virginia, West Virginia, etc. It helps the minority stockholders to 
secure representation on the managing board.) 


Sec. 7.. A quorum for the transaction of business at any such meet- 
ing shall consist of a number of members representing a majority of the 
shares of stock issued and outstanding; but the stockholders present at 
any meeting, though less than a quorum, may adjourn the meeting toa 
future time. 

ARTICLE Iv. 
Directors, 

Section 1. The business and property of the corporation shall be 

managed by a board of three directors, who shall 


[R. 211] 
be elected by the stockholders, A director need not own stock, and shall 
receive no compensation for his services as a director. A director may 
be removed from office by two-thirds of the Shareholders entitled to vote, 
Sec. 2.: The directors shall be elected annually by the stockholders 
at the annual meeting and shall hold office for one year or until their suc- 
cessors are duly elected and qualified; 


or 


[R, 212] 
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The directors shall be classified with respect to the time for which 
they shall severally hold office by dividing them into three classes, each 
consisting of one-third of the whole number of the Board of Directors. 
The directors of the first class shall be elected at the annual stockhold- 
ers’ meeting for a term of one year; the directors of the second class 
for a term of two years; and the directors of the third class for a term 
of three years; and at each succeeding annual stockholders’ meeting the 
successors to the class of directors whose terms shall expire in that 
year shall be elected to hold office for the term of three years so that 


the term of office of one class of directors shall expire each year. 


(The object of this provision is to prevent the Board of Directors from en- 
tirely changing in any one vear, and consequently the corporation being submitted 
to the management of untried men. This section may be used lin those states 
where a classification of directors is permitted by Statute. When this section is 
used the board should include at least nine directors.) 


Sec. 3. The regular meetings of the directors shall be held in the 


principal office of the corporation immediately after the adjournment of 
each annual stockholders’ meeting; and also on the 15th day of each 
month at the hour of 1:00 o'clock P.M. Provided, however, that when- 
ever such day shall fall upon a legal holiday, the meeting shall be heldon 


[R. 212] 
the next succeeding business day. 

Sec. 4. Special meetings of the board of directors, to be held in 
the principal office of the corporation, may be called by the President; 
and in his absence by the Vice-President; or by any two members of 
the board. By majority consent of the directors, special meetings of 
the board may be held without notice, at any time and place. 

Sec. 5. Notice of all regular and special meetings, except those 
specified in the second sentence of Section 4 of this article, shall be 
mailed to each director, by the Secretary, at least two days previous to 
the time fixed for the meeting. All notices of special meetings shall 
state the purpose thereof. 


[R. 212] 
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Sec. 6. A quorum for the transaction of business at any regular or 
special meeting of the directors shall consist of two members of the 
board; but a majority of those present at any regular or special meeting 
shall have power to adjourn the meeting to a future time. 

Sec. 7.. The directors shall elect the officers of the corporation, 
and fix their salaries; such election to be held at the directors’ meeting 
following each annual stockholders’ meeting. An officer may be removed 
at any time by a two-thirds vote of the full board of directors. 

Sec. 8. Vacancies in the board of directors may be filled for the 
unexpired terms by the remaining directors at any regular or special 
directors’ meeting. 


(If the State law requires vacancies in the Board to be filled by the stock- 
holders, this section should be changed accordingly.) 


[R. 213] 

Sec. 9. The directors may, by resolution, appoint members of the 
board as an executive committee, to manage the business of the corpora- 
tion during the interim between meetings of the board, 

Sec. 10. At each annual stockholders' meeting the directors shall 
submit a statement of the business done during the preceding year, to- 
gether with a report of the general financial condition of the corporation, 


and of the condition of its tangible property. 


ARTICLE V. 
Officers. 

Section 1. The officers of this corporporation shall be a Presi- 
dent, a2 Vice-President, a Secretary and a Treasurer, who shall be elect- 
ed for the term of one year, and shall hold office until their successors 
are duly elected and qualified. No one shall be eligible to the office of 
President or Vice-President who is not a director of the corporation; 
and any such officer who ceases to be a director shall cease to hold of- 
fice as President or Vice-President as soon as his successor is elected 
and qualified. The offices of Secretary and Treasurer may be held by 


one person. 


[R. 214] 
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Sec. 2. The President shall preside at all directors’ and stock- 


holders' meetings' shall have general supervision over the affairs of the 
corporation and over the other officers; shall sign all stock certificates 
and written contracts of the corporation, and countersign all checks; 

(Or here specify the manner in which checks are to be signed) 


and shall perform all such other duties as are incident to his 


[R. 214] 
office. In case of the absence or disability of the President, his duties 
shall be performed by the Vice-President. 

Sec. 3. The Secretary shall issue notices of allidirectors’ and 
stockholders’ meetings, and shall attend and keep the minutes of the 
same; shall have charge of all corporate books, records and papers; 
shall be custodian of the corporate seal; shall attest with his signature, 
and impress with the corporate seal, all stock certificates and written 
contracts ofthe corporation; and shall perform all such other duties as 
are incident to his office. 

Sec. 4. The Treasurer shall have custody of re and se- 
curities of the corporation and shall give bond, in such sum and with 
such sureties as the directors may require, conditioned upon the faith- 
ful performance of the duties of his office. He shall sign all checks of 
the corporation, shall keep regular books of account and shall submit 
them, together with all his vouchers, receipts, recordsiand other papers, 
to the directors for their examination and approval as often as they may 
require; and shall perform all such other duties as are incident to his 
office. 

ARTICLE VL 
Dividends and Finance. 

Section 1. Dividends, to be paid out of the surplus earnings of 
the corporation, may be declared from time to time by resolution of the 
board of directors; but no dividend shall be paid that will impair the 


capital of the corporation. 


[R. 214] 
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Sec. 2. The funds of the corporation shall be deposited in such 
bank or trust company as the directors shall designate, and 


[R. 215] 
shall be withdrawn only upon the check or order of the Treasurer, coun- 


tersigned by the President. 


(Or here specify the manner in which checks shall be signed.) 


ARTICLE VIL 
Amendments, 

Section 1. Amendments to these by-laws may be made, by a vote 
of the stockholders representing a majority of all the stock issued and 
outstanding, at any annual stockholders’ meetings; or at any special 
stockholders’ meeting when the proposed amendment has been set out 


in the notice of such meeting. 


(This section to be changed so as to permit the by-laws to be amended by 
the Board of Directors if that be desired and if the State Statute so permits.) 


[R. 216] 


CERTIFICATION 


STATE OF OHIO 
COUNTY OF MAHONING: ss 

The undersigned, Notary Public and Attorney for W.W.LZ. Inc., 
hereby certifies that the foregoing by-laws is an exact copy of the orig- 
inal by-laws which will be adopted governing the conduct of the Board 
of Directors. — 


/s/ Theodore T. Macejko 
Notary Public My Commission 
Expires Dec. 20, 1960. 


[R. 277] 


WWIZ Exhibit No. 29 


Form C-103 
ORIGINAL APPOINTMENT OF AGENT 


The undersigned, being at least a majority of the incorporators of 
W.W.LZ., Inc. hereby appoint William G. Wickens a natural person resi- 
dent in the county in which the corporation has its principal office, a cor- 
poration having a business address in the county in which W.W.LZ., Inc. 
has its principal office (strike out phrase not applicable), upon whom 
(which) any process, notice or demand required or permitted by statute 
to be served upon the corporation may be served. His (Its) complete 
address is 205 Palace Theatre Building, Lorain, Lorain County, Ohio. 


W.W.I1.Z., INC. 
/s/ Sanford A. Schafitz 
/s/ David C. Haynes : 
/s/ Comus M. Beard 


Youngstown, Ohio 
September 19th, 1958 


W.W.I.Z., Inc. 


Gentlemen: J, It (strike out word not applicable) hereby accept(s) 
appointment as agent of your corporation upon whom process, tax notices 
or demands may be served. | 

/s/ William J. Wickens 


Remarks: All articles of incorporation must be accompanied by an orig- 
inal appointment of agent. There is no filing fee for this ap- 
pointment. 


2. Authovisstion bold, the centvel of which vill be | 
CEU ssigew (7). Preneterret (Cheek one) 
ties 


Svat (EE BP-9934 
[aa | ' 


authorisations ef cay Reaete Pickup, STL, or other 
(or permittee) 


State file wumbere ef any other pending applications whic 
iavelve the Meenase (er pernittes) 


@ full narrative state— 
meat ef the cirowmetances lelding to the aseignuest (or 
trensfer) and the reasons therefor. Pill eat Tadle I te 

Agepecition ef etock (or partnership interests) 
the t (er trane- 
The seme, Treeidence, citisenship and office, if 
eay, of eeab eteckholder ebould alco be chown, 


i¥LEL 
StF 


Pye 
ef 


Attach as Buhidit Zo. 3 0 certified ceny of 
the regelution er other inetrument euthorising 
the escigument (er treasfer). 


v. If the eocigument (er trencfer) is involuntary 


2. . Im the ense of bankruptay, or legel disability ef 
the aseigner (or transferor), attach eo Bxhidit 
ae. eertified copy ef all court orders per- 
taining te the aveigumeat (or transfer). 

Ta ease of death of the dasigner (or transferer), 
attach as Bxhidit Jo. the Will or Letters 
end all pertinent court orders. 


ae 


BEST COI 
from the orig 


‘ta We eives : 


EE EEST 
at 


i! 


oF ecciguame’ aust be given in term of percent 
of etmpwe OF choc held on Wott es: the prrecatage| 


: or of thn ovnsr on against the Pr 
mus Be ie SRST Soe 
Bae Te eee Saar eoplicction vith saith tts 


All the etetemmte 
emhidite are a 


epelicat, the waterotqnel oo the copit poh take Gee 

= todae ee evelication ant ( Sanetere eienis 

navet unto! 7th, ¢_ September ,. 58 ther 
Motary Pedtic, Fee Fir TY 


ey, lis'e eeal wust be affixed where the las ef ao jotiesise 
Puitis, studies ‘etete that lew doce net reqire seal. 


patea taie_17 tN say o¢_ September 1958 


Subecribed and evors to before 


w wre_17th uy « September , 19 58 


yablie's seal aust be affized vhere the lew of juricdictics 
Tequires, otherwise state thet law dese ast require coal.) 


wives aisactisa exhibit wes sence (shew whieh) 
Prepared by Sanford A. Schafits 
Prepared by Sanford A. Schafits 
Prepared by Sanford A. Schafits 
Prepared by Sanford A. Schafits 


Y AVAILABLE 
inal bound volume 


[R. 351] 
92 


[R. 351] 


[Rec'd-FCC-Sep. 18, 1958] Elyria- Lorain Exhibit No. 1 


Exhibit 1 September 17th, 1958 
Sanford A. Schafitz 
Lorain, Ohio 


This is an application to change from an individual permittee toa 
corporation permittee. All of the stock of the corporation is held by the 
present permittee, Sanford A. Schafitz., No other stockholders or per- 
sons are invdlved in the ownership of the new corporation. The assignee 
is WWIZ. Inc. an Ohio corporation. It is authorized for 200 shares, of 
which 110 will be issued to Sanford A, Schafitz and 90 will remain in the 
Corporation. 

The purpose of the assignment to a corporation is to take advantage 
of its legal rights and privileges which are well known to the law. 

Exhibit 2 September 17th, 1958 


Sanford A, Schafitz 
Lorain, Ohio 


There are no contracts, agreements or understandings by which 


the stock is transferred, 


[R. 352] 


Exhibit 3 September 17th, 1958 
Sanford A, Schafitz — 
Lorain, Ohio 


I, Sanford A. Schafitz, permittee of WWIZ Lorain, Ohio, wish to 
assign the outstanding construction permit of WWIZ, Lorain, Ohio to 
WWIZ, Inc. an Ohio corporation whose address is Wood Street, Lorain, 
Ohio and whose mailing address is Box 150, Farrell, Pa. 

/s/ Sanford A. Schafitz 
Exhibit 4 September 17th, 1958 


Sanford A. Schafitz 
Lorain, Ohio 


There is no consideration or thing of value given for the stock 


being assigned other than the value inherent in the construction permit. 


[Rec'd-FCC-Oct. 2, 1958] Elyria- Lorain Exhibit No. 2 


1000 Watts - RADIO 1470 
WFAR : 
Farrell, Pa. 


September 30th, 1958 


Mary Jane Morris 

Secretary 

Federal Communications Commission 
Washington, D. C. 


Reference: 8430 
Dear Miss Morris: 
This is in reply to your letter dated September 24, 1958 which 
asks for additional information in reference to file number 


BAP-403 WWIZ. 


The Articles of Incorporation for which you have asked have 
already been sent to you and submitted as Amendment A 


I hereby wish to submit Amendment ''B" to include the By- 


Laws, a projected balance sheet, and a statement showi ing the 
financial plan of the assignee. 


Very truly yours, 


/s/ Sanford A. Schafitz 


Sanford A. Schafitz, states that he has prepared Amendment ' 'B" to 
BAP-403 WWIZ and has endeavored to supply full and correct in- 
formation. 
Dated this 30 day of September, 1958 

/s/ Sanford A. Schafitz 


[JURAT the 30th day of September, 1958.] 
[Notarial Seal] 
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Attachment to 
[Rec'd-FCC-Oct. 2, 1958] Elyria- Lorain Exhibit No, 2 


1000 Watts RADIO 1470 
WFAR 
Farrell, Pa. 


September 29th, 1958 


WWIZ, Inc. 

Lorain, Ohio 

Gentlemen: 

I hereby agree to loan to WWIZ, Inc. from my personal assets 
whatever funds and equipment you deem necessary to properly 


erect and operate radio station WWIZ, Lorain, Ohio. 


There is attached my balance sheet to show that such funds 
and equipment are available. 


You may repay this loan to me at any time and on any terms 
which may be convenient to you and consistent with good busi- 
ness practice. 


Yours truly, 


/s/ Sanford A. Schafitz 
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Attachment to 
Elyria-Lorain Exhibit No. 2 
1000 Watts _ RADIO 1470 


WFAR 
Farrell, Pa. 


Balance Sheet 
Sanford A. Schafitz September 30, 1958 


ASSETS 


Cash in commercial account 
WFAR-First National Bank, Farrell, Pa. | $ 5,436.93 


Cash in commercial account 
WWIZ-National Bank of Lorain, Lorain, O. : 2,280.34 


U. S. Government Bonds 
Series ''E" Present value 2,410.00 


Building, land, equipment, furnishings at WFAR, 
less depreciation (including BC-500-GY for WWIZ) 32,100.00 


Capital Account at WXTV | 10,378.89 


Additional land (15 acres) owned for projected 
expansion at WFAR 10,000.00 


Land at WWIZ 1,500.00 
Building at WWIZ 1,590.78 
Office furnishings at WWIZ 999.00 


Technical equipment at WWIZ, including tower, 
studio equipment, and all radio equipment but 
less BC-500-GY transmitter. 6,675.36 


WFAR Accounts receivable 8,200.00 
TOTAL ASSETS $81,571.30 | 


LIABILITIES 


Owing GATES Radio Company 
on WWIZ equipment :  $ 5,000.00 


Owing First National Bank 
Farrell, Pa. on notes 22,400.00 


Owing, due in 90 days on 
office furniture at WWIZ 624.00 


[R. 356] 


Liabilities (continued) 


Owing, consulting radio engineer and 
attorney, both Washington, D. C. 3,900.00 


TOTAL LIABILITIES $31,924.00 | 


Attachment to 
Elyria- Lorain Exhibit No. 2 


Projected balance sheet of the assignee, 
WWIZ, Inc., Lorain, Ohio, when the 
assignment has been consummated. 


ASSETS 
Cash in commercial account 
WWIZ - National Bank of Lorain, Lorain, Ohio $ 5,000.00 
Land at WWIZ 1,500.00 
Building at WWIZ 1,590.78 
Office furnishings at WWIZ 999.00 


Technical equipment, less 
BC-500-GY transmitter 6,675.36 


BC-500-GY transmitter 
less depreciation 3,150.00 


Total Assets $18,915.14 


Liabilities 
Owing, Gates Radio Co. $ 5,000.00 


Owing, office furnishings 
due in 90 days 624.00 


Loan from Sanford A. Schafitz (funds & equipment) 13,291.14 


Total Liabilities $18,915.14 


If additional financing is desirable, the Corporation may 
sell up to 90 shares of voting stock. 


Law Office 
WILLIAM G. WICKENS 
Palace Theatre Building 
LORAIN, OHIO 


February 17th, 1961. 


Mr. Sanford A. Schafitz, 
T.V. Station WXTV, 
Youngstown, Ohio. 


Dear Mr. Schafitz:- 


Yesterday I received a telephone call from Donald Ps 
MacDonald, a Washington Attorney associated with the firm of 
Smith and Pepper, Perpetual Building, 1111E. Street, N.W., 
Washington 4, D. C. Mr. MacDonald stated that he is repre- 
senting you in matters before the Federal Communications 
Commission and he solicited from me, in your behalf, certain 
information regarding the affairs of Radio Station WwwiZ, in- 
cluding my connections with taat firm. 


Before answering his inquiry, I would like your written 
approval and confirmation that he is acting in your behalf. 


In the course of our conversation he stated his under- 
standing that you had counselled with me prior to my election 
as a Director of WWIZ. My recollection is that sometime in 
August of September, 1958, you called at my office and stated 
that you were organizing a new corporation, WWIZ, Inc., and 
you asked that I serve as Statutory Agent for the corporation. 

I agreed to do so. At that time the incorporators were to be 
David C, Haynes, Comus M. Beard and yourself. I agreed to 

do so and signed an acceptance as Statutory Agent on Septem - 
ber 19th, 1958. Thereafter the charter was issued and you 
became the sole stockholder of the corporation. Thereafter 
you proposed to sell a minority interest in the shares ‘to The 
Lorain Journal Company and you asked me if I would act as a 
Director in the new company as you wanted an impartial mem- 
ber on the Board of Directors. At the first shareholders meet- 
ing on November 12th, 1958 you were the sole stockholder and 
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at that time you caused a Board of Directors to be elected, com- 
prising Mr. Horvitz, me and yourself. On November 12th, 1958 
the Board of Directors held its first meeting and adopted a code 
of by-laws whereby my office was selected as the principal of- 
fice of the corporation. 


In these various proceedings I agreed to serve as Direc- 
tor and'as Statutory Agent and offered my offices as the principal 
office of the corporation with the prospect and in 


[R. 370] 


consideration of the anticipation I might be called upon to handle 
such legal matters for the corporation as might later arise. 


‘Do the above recollections coincide with yours? I will 
appreciate your refreshing my recollection if there were any 
other matters between us prior to my election as a Director. 


‘Please let me hear from you immediately as Mr. Mac- 
Donald wants me to contact him without delay. 


Yours very truly, 


/s/ William G. Wickens. 


Yes, Mr. Wickens, my recollections 
coincide with yours as stated herein, 
and Mr. MacDonald with the firm of 
Smith and Pepper is my Washington, 
D. C. attorney. 


/s/ Sanford Schafitz 
Feb 18 1961 
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LORAIN RADIO | RADIO 


1615 Broadway Phone CH 4-5235 Lorain, Ohio 
November 3, 1961 


Mr. Sanford A. Schafitz 
Station W.F.A.R. 
Sharon, Pennsylvania 


Dear Mr. Schafitz: 


Reference is made to your recent inquiry with respect to the original 
entries made on the books of W.W.I.Z., Inc. in connection with the issuance 
of stock and the acquisition of assets from you. 


The common stock of W.W.LZ., Inc. was issued to you pursuant to 
the following entries: : 


A/C No. Dr, Cr. 

F.C.C. License 90 $20,000.00 

Common Capital Stock 301 $20,000.00 
To record issuance of 200 shares 
of common capital stock to San- 
ford A. Schafitz in exchange for 
F.C.C. License pursuant to con- 
tract of 10-29-58 


The preferred stock was issued to The Lorain Journal Company pur- 
suant to the following entry: 


A/C No. Dr. Cr. 
Cash $20,000.00 
Preferred Stock $20,000.00 


Since you were the sole owner of all of the stock of the corporation 
W.W.I.Z., Inc. at the time of the transfer of your F.C.C. license to said 
corporation, you of course realized no taxable gain in connection therewith. 


The entries made on the books of W.W.I.Z., Inc. recording the con- 
tract of 10-29-58 (copy of which was previously furnished) were as follows: 


Cr. 
Land 
Building 
Transmitter 
Audio Equipment ( 
Accts. Payable Sanford A.Schafitz 205 $ 8,850.00 
To record liability for used 
equipment purchased from 
Sanford A. Schafitz pursuant 
to contract of 10-29-58 
Transmitter 4,484.73 
Audio Equipment 2,594.19 
Office Equipment 413.85 
Accts.Payable-Gates Radio Co. 
Accts.Payable-Sanford A. Schafitz 205 
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A/C No. 


To record liability due under 
contract dated 10-29-58 with 
Sanford A. Schafitz pursuant 
to which the corporation 
agreed to assume his liability 
for purchase of radio equip- 
ment from Gates Radio Co. 
and Office Eyuipment from 
Lorain County Stationers and 
to reimburse him for down 
payment made by him on such 
contracts. 

Organization Expenses 102 $ 1,219.14 
Accts. Payable-Sanford A. Schafitz 205 $ 1,219.14 
To record liability due under 
contract dated 10-29-58 with 
Sanford A. Schafitz pursuant 
to which the corporation agreed 
to reimburse him for organiza- 
tion expenses advanced on be- 
half of the corporation. 


The $15,000.00 paid to you pursuant to the terms of the contract of 
10-29-58 may be further analyzed as follows: 


Purchase of land, building, transmitter 

and audio equipment $ 8,850.00 

Reimbursement for partial payments 

made on purchase of transmitter, audio 

and office equipment 2,155.86 

Reimbursement for cash funds advanced 

by you direct to W.W.LZ., Inc. 9-26-58 2,400.00 
10-25-58 375.00 

Reimbursement for funds expended by 

you for legal fees, etc., in connection 

with the organization of W.W.I.Z., Inc. 1,219.14 


TOTAL $15,000.00 


Respectfully yours, 


/s/ F. E. Kane 
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HARRY RICHARD HORVITZ 
4375 East 146th Street 
Cleveland 20, Ohio 


November 9. 1961 


Mr. William Wickens 
Palace Theatre Building 
Lorain, Ohio 


Dear Bill: 


I am enclosing signed copies of the Directors': meeting 
and Stockholders’ meeting of W.W.I.Z. I would appreciate it 
if you would send these on to Sanford for his signature. 


I would like to correct the last two sentences of the 
fourth paragraph of the first page of the Directors' meeting, 
so that it will read as follows: 


"Mr. Harry Horvitz objected to the present pay'- 
ment to Leonard Schafitz as being unreasonable, 
and stated that he was only agreeable to employ- 
ing Leonard Schafitz if the compensation were 
reasonable and in conformity to the value of the 
services rendered to W.W.I.Z. and the time spent 
working for this station. Consent was given to 
the president to employ Leonard Schafitz on such 
a basis." 


Sincerely yours, 


/s/ Harry 
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Law Offices 
WILLIAM G. WICKENS 
Palace Theatre Building 
LORAIN, OHIO 


December Ist, 1961. 


Mr. Sanford Schafitz, 
Television Station WXTV, 
Youngstown, Ohio 


Inre: W.W.I.Z., Inc. 
Dear Mr. Schafitz:- 


I am writing to you in your capacity as President of 
W.W.I.Z., Inc., as a result of my concern over its operations. 


You will recall that at the time of the Shareholders 
and Directors meetings on November Ist, 1961, I asked to 
withdraw as a Director of the Company unless I was to be 
fully informed about its affairs. At that time both you and 
Mr. Horvitz asked me to remain and you assured me that I 
would be advised more fully as to the operations of the Cor- 
poration. You stated that you would cause me to be furnished 
with current balance sheets and financial statements. I have 
not received them to date. 


‘On November 11th I mailed you proposed Minutes of 
the Shareholders and Directors Meetings and asked your 
approval and return of the Minutes. Having no reply from 
you I wrote you againon November 21st and called this to 
your attention. Somehow or other, my mail does not re- 
ceive the favor of an answer and I have had no communica- 
tion from you whatever. Nor have my Minutes been returned 
to me. 


I am disturbed to observe that the Radio Station office 
is operating with part-time help and that for much of the day 
no receptionist is on duty. During recent weeks there has 
been no receptionist and no one at the office except the An- 
nouncer, at which time there was a crudely drawn sign on 
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the door instructing visitors to ''Knock loudly once and then 
wait." The Station being in my building, I have heard people 
who were trying to get into your office to transact business 

make derogatory remarks about that kind of operation.: Ob- 
viously, it does not enhance the status of W.W.1.Z. 


These matters give me some concern since naturally, 
as a Director, I feel that my letters to you should be acknowl- 
edged and answered, that the Minutes should be resolved upon 
and entered in the Corporation record book and that I should 
be informed as to the financial condition of the Company and 
the status of operations. 


[R. 388] 


As you no doubt know, it is the duty of a Corporate 
Director to try to acquaint himself with the condition of the 
Corporation. If I am not to have that facility I will be com- 
pelled to withdraw as a Director. 


Yours very truly, 


/s/ William G. Wickens. 


WGW/md 


ee: Mr. Harry Horvitz. 
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SERVING METROPOLITAN LORAIN-ELYRIA 


Radio 1380 KC Lorain, Ohio 


W - Wl 2 


Palace Theatre Bldg. Phone: CH 4-5235 


December 14, 1961 


Mr. Sanford A. Schafitz 
Radio Station WFAR 
RD. 2 

Sharon, Pennsylvania 


Dear Mr. Schafitz: 

‘Please find a check enclosed in the amount of $3,000.00, 
representing a payment of salary to Leonard Shafitz for the 
month of November, 1961, as per your request. 

I have discussed this matter with Mr. Horvitz and he is 
agreeable to sending you this check with the understanding that 
the excess over reasonable compensation will be deducted from 
the final purchase price of W-WIZ, Inc. 


Yours very truly, 


/s/W. S. Mead Jr. 


[R. 394] 
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Lorain Journal Exhibit No. 1 


1000 Watts WFAR RADIO 1470 
Farrell, Pa. 


July 26, 1958 


Mr. Harry Horvitz 
Publisher 

The Lorain Journal 
Lorain, Ohio 


Dear Mr. Horvitz: 


My schedule is very tight just now and in addition my vacation 
is coming up very soon. 


I wonder if it would be agreeable to you if our meeting could 
be put off to early September. 


Of course, if the nature of the business is such that you do not 
wish to delay any further, just telephone me and I'll be able to 
come to Lorain or Cleveland at a time convenient to you. 


In answer to your question about the progress of wwiz, we 
will be breaking ground at the transmitter site next week. 


Yours truly, 


/s/ Sanford A. Schafitz 
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Lorain Journal Exhibit No. 2 


July 29, 1958 


Mr. Sanford A. Schafitz 
Radio Station WFAR 
Farrell, Pennsylvania 


Dear Mr. Schafitz: 


Thave your letter of July 26th. The first part of Sep- 
tember will be satisfactory, if you will let me know several 
days in advance. 


Best wishes! 


Sincerely yours, 


/s/ H. R. Horvitz 
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Lorain Journal Exhibit No. 3 


* * OK 


STATE OF OHIO 
DEPARTMENT OF COMMERCE 
DIVISION OF SECURITIES 
COLUMBUS 15 


614 Ohio Departments Building 
October 7, 1958. 


Theodore T. Macejko 
Attorney at Law, 
1003 Wick Building 
Youngstown, Ohio. 


Re: W.W.1.Z. Inc. 


Form 6; File Number 96652 


Dear Sir: 


The Form 6 of the subject corporation is ineligible for 
filing as the Preferred stock does not have voting rights even 
upon non-payment of dividends for a period of two years. Such 
an offering is prima facie deemed to be upon grossly unfair 
terms. The ultimate question of fairness will depend upon proof, 
in affidavit form by the incorporators to establish that the pur- 
chasers will be fully informed persons, competent to understand 
the limitations on their rights as investors and competent to 
waive control over their investment in the purchase of:non voting 
stock. In the absence of such proof, the prima facie presumption 
of unfairness will prevail. You may refer to Division Adminis - 
trative Ruling No. 17 in this connection. 


We await your attention to this matter. 
Very truly yours, 
WILLIAM A. CARROLL 
CHIEF OF DIVISION |, 


By /s/W. B. Wilson 
Attorney Examiner. 
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Lorain Journal Exhibit No. 4 


* OK OK 


STATE OF OHIO 
DEPARTMENT OF COMMERCE 
DIVISION OF SECURITIES 
COLUMBUS 15 


614 Ohio Departments Building 
William A, Carroll 
Chief of Division 


October 7, 1958. 


Theodore T. Macejko 
Attorney at Law, 
1003 Wick Building 
Youngstown, Ohio. 


Re: W.W.I.Z. Inc. 
Form 6; File Number 96652 


Dear Sir: 


The Form 6 of the subject corporation is ineligible for 
filing as\an exact sale price per share is not stated in Item 8 
as required by Section 1707.08, R. C. See, also 1932 Ohio 
Attorney General Opinion, No. 4743. 


We enclose an amended Form 6 to be used in supplying 
this omission and to be returned, duly executed in the same 
manner as the original filing. No additional filing fee is re- 
quired. 


Very truly yours, 


WILLIAM A. CARROLL 
CHIEF OF DIVISION 


By /s/ W. B. Wilson 
Attorney Examiner. 
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Lorain Journal Exhibit No. 5 


August 29, 1960 


Mr. Sanford A. Schafitz 
Station WXTV 

803 Indianola Road 
Youngstown, Ohio 


Dear Sanford: 


Friday, while I was in Lorain, I talked to Mr. Paul Dean 
and Arthur Simmers. 


Paul Dean did not impress me at all as either having the 
experience, personality, or the ability for the job. I was very 
much impressed with Arthur Simmers, although I am'sure you 
would be a better judge of his ability that I would. He seemed 
like a high type individual and I think it would be a big factor in 
his favor that he has worked closely with you in Farrell. If you 
would hire someone who you knew nothing about, I am’ sure you 
would be taking a much bigger chance than with Mr. Simmers. 

I did not discuss salary with him; he did indicate to me that he 
was going to get in touch with you. He said he would be avail- 
able to be in Lorain on September 7th. 


I hope you will make a decision at the earliest possible 
moment. 


Best wishes, 


H. R. Horvitz 
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B75 533 
‘CERTIFICATE OF AMENDMENT 


TO ARTICLES OF 
Ww. W. I, Z., Inc. 


Sanford A. Schafitz, President and Carl M. Adams, Secretary of 
W.W.LZ., Inc., an Ohio corporation, with its principle office located at 
1615 Broadway, Lorain, Ohio, do hereby certify that [a meeting of the 
holders of the shares of said corporation entitling them to vote on the 
proposal to amend the articles of incorporation thereof, as contained in 
the following resolution, was duly called and held on the 12th day of 
November, 1958, at which meeting a quorum of such shareholders (and 
each class thereof) was present in person or by proxy, and that by the 
affirmative vote of the holders of shares entitling them to exercise 100% 
of the voting power of the corporation on such proposal (and in addition 
thereto by the affirmative vote of the holders of 100% of each class of 
shares entitled to vote thereon) ] [ina writing signed under the provi- 
sions of Section 1701.54 of the Revised Code by all of the shareholders 


who would be entitled to a notice of a meeting held for such purpose] 


the following resolution was adopted to amend the articles: 


SEE COPY OF MINUTES OF MEETING ATTACHED. 


IN WITNESS WHEREOF, said Sanford A. Schafitz, President, and 
Carl M. Adams, Secretary, of W.W.LZ., Inc., acting for and on behalf of 
said corporation, have hereunto subscribed their names and caused the 
seal of said corporation to be hereunto affixed this 26th day of November, 
1958. 


By /s/ Sanford A. Schafitz 
President 


By /s/ Carl M. Adams 
Secretary 
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B75 534 
MINUTES OF THE FIRST MEETING OF THE 


SHAREHOLDERS OF W. W. IL. Z,, INC. HELD 
AT 11:00 A.M. NOV. 12, 1958 


WAIVER OF NOTICE OF FIRST MEETING OF SHAREHOLDERS 


We, the undersigned shareholders of W. W. L Z., INC., hereby 
waive any and all notice of the first shareholders’ meeting of the com- 
pany to be held on the 12th day of November, 1958, at 11:00 A.M. for the 
purpose of transacting such business as may properly come before said 


meeting. 


Name No. of Shares 
/s/ Sanford A. Schafitz 200 


Pursuant to the foregoing waiver of notice, the first meeting of the 
shareholders of W. W. L Z., INC. was held at the time and place indicated. 


Sanford A, Schafitz, acted as Chairman; and Carl Adams, acting as 


Secretary, kept the minutes of the meeting. 

The Chairman stated that the meeting was ealled for the purpose of 
Amending the Articles of Incorporation of the Company. 

Thereupon, the following resolution was proposed, seconded and 


unanimously adopted: — 
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B75 535 
RESOLVED: That whereas Articles Three and Four of the Articles 
of Incorporation of W.W.I.Z., Inc., a corporation organized under the Gen- 
eral Corporation Law of the State of Ohio, read as follows: 
THIRD. The purpose or purposes for which it is formed are: 
To maintain and operate a radio broadcasting station and to disseminate, 


send out and broadcast news, information, entertainment and advertising 


[R. 408] 
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by means of radio broadcasting apparatus and/to design, manufacture, 


install, purchase or otherwise acquire to sell or otherwise dispose of 
and generally deal in and with electric transmitting and receiving sets, 
wired and wireless, telegraph and telephone instruments and apparatus 
and devices used or useful in connection with the transmission of images, 
animate or inanimate by electrical means for visualization at places dis- 
tant from the place where such images are primarily perceived. To con- 
duct and operate a television station in connection with the objects set 
out above. To enter into, make and perform contracts of every kind for 
any lawful purpose without limit as to amount, with any person, firm, 
association, or corporation, town, city, county, state, territory or gov- 
ernment, To carry on any and all its operations in business and to pro- 
mote its objects with the State of Ohio or elsewhere without restriction 
as to place or amount. To lease or purchase any property in connection 
with the objects defined in its purpose clause, To do any and all things 
set forth herein and in addition such other acts and things as are neces- 
sary or convenient to the attainment of the purposes of this corporation. 

FOURTH. The maximum number of shares which the corporation 
is authorized to have outstanding is 200 No Par Common — 200 Prefer- 
red (400), all of which shall be without par value. 


Whereas, it is desirable and for the best interests of the 


corporation that said articles be amended to read: 
THIRD, The purpose or purposes for which it is formed are: 


To maintain and operate radio broadcasting stations and to disseminate, 
send out and broadcast news, information, entertainment and advertising 
by means of radio broadcasting apparatus and/to design, manufacture, 
install, purchase or otherwise acquire to sell or otherwise dispose of 
and generally deal in and with electric transmitting and receiving sets, 
wired and wireless, telegraph and telephone instruments and apparatus 
and devices used or useful in connection with the transmission of images, 
animate or inanimate by electrical means for visualization at places dis- 
tant from the place where such images are primarily perceived. To 
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conduct and operate television stations in connection with the objects set 
out above. To enter into, make and perform contracts 'of every kind for 
any lawful purpose without limit as to amount, with any person, firm, 
association, or corporation, town, city, county, state, territory or gov- 
ernment. To carry on any and all its operations in business and to pro- 
mote its objects with the State of Ohio or elsewhere without restriction 
as to place or amount. To lease or purchase any property in connection 
with the objects defined in its purpose clause. To do any and all things 


set forth herein and in addition such other acts and things as are necessary 
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or convenient to the attainment of the purposes of this corporation. 
FOURTH. The authorized capital stock of the company shall con- 
sist of 400 shares of stock, divided into 200 shares of Common Stock 
without par value, and 200 shares of Preferred stock of the par value of 
$100.00 each, and having the following preferences, to wit: 

a) Said Preferred shares to have priority over said Com- 
mon Shares to the full par value thereof in the matter of distribution of 
the assets of this corporation, upon any dissolution or winding up of said 
corporation, ; 

b) Said Preferred shares to have priority over said Com- 
mon shares in the distribution of any dividends, to the end that dividends 
shall be first paid upon said Preferred shares to an amount equal to six 
per cent per annum of the par value thereof, before any dividends shall 
be paid upon said Common shares, and the right of the Preferred shares 
to receive such dividends prior to the payment of any dividends upon 
Common shares shall be cumulative. | 

c) Inthe event that dividends to the amount of six per cent 
are paid up on Preferred shares, then thereafter within the same calendar 
year, any dividends declared and paid by this corporation within said 
calendar year shall be applied in equal measure to the! issued shares of 


the corporation without distinction between Preferred shares and Com- 


mon shares. 
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The holders of the Preferred shares shall have no vot- 
ing power, all rights to vote being vested exclusively in the holders 
of the Common stock, 


Therefore, be it and it is hereby resolved that Articles Three and 
Four be and the same are amended to So read, 

We, the undersigned, being the holders of all of the outstanding 
shares of the capital stock of W. W. L Z., INC., hereby consent to the 
amendment of its Articles of Incorporation as set forth above. 


Name of Shareholder No. of Shares 
/s/ Sanford A. Schafitz 200 
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The Chairman stated that the next matter for consideration was a 
Code of Regulations for the government of the corporation, which was 
then presented for consideration. 

Upon motion, duly seconded, and all shares being cast in the af- 
firmative, said Code of Regulations was declared adopted as follows: 
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CODE OF REGULATIONS 
OF 
W. W.L Z., INC. 
(Name of Corporation) 
adopted by its shareholders entitled to vote for the government of the 


corporation: 
ARTICLE L 


MEETINGS OF SHAREHOLDERS 
(a) ANNUAL MEETINGS. The annual meeting of the shareholders 
of this corporation shall be held at the principal office of the corporation, 


‘ge [R. 411] 
in Lorain, Ohio, on the First Day in November of each year, at 1:00 
o'clock P.M. if not a legal holiday, but if a legal holiday, then on the day 
following at the same hour. The first annual meeting of the corporation 
shall be held in 1958. 

(b) SPECIAL MEETINGS of the shareholders of this corporation 
shall be called by the Secretary, pursuant to a resolution of the Board of 
Directors, or upon the written request of two directors, or by sharehold- 
ers representing 25% of the shares issued and entitled to vote. Calls for 
special meetings shall specify the time, place and object or objects there- 


of, and no business other than that specified in the call therefor shall be 


considered at any such meetings. 

(c) NOTICE OF MEETINGS, A written or printed notice of the 
annual or any special meeting of the shareholders, stating the time and 
place, and in case of special meetings, the objects thereof, shall be given 
to each shareholder entitled to vote at such meeting appearing on the 
books of the corporation, by mailing same to his address as the same 
appears on the records of the corporation or of its Transfer Agent, or 
Agents, at least three (3) days before any such meeting; provided, how- 
ever, that no failure or irregularity of notice of any annual meeting shall 
invalidate the same or any proceeding thereat. | 

All notices with respect to any shares to which persons are jointly 
entitled may be given to that one of such persons who is named first up- 
on the books of the Corporation, and notice so given shall be sufficient 
notice to all the holders of such shares. | 

(d) QUORUM. A majority in number of the shares authorized, 
issued and outstanding, represented by the holders of the record thereof, 
in person or by proxy, shall be requisite to constitute a quorum at any 
meeting of shareholders, but less than such majority may adjourn the 
meeting of shareholders from time to time and at any such adjourned 
meeting any business may be transacted which might have been trans- 
acted if the meeting had been as originally called. 
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(e) PROXIES, Any shareholder entitled to vote, at a meeting of 
shareholders, may be represented and vote thereat by proxy appointed by 
an instrument in writing, subscribed by such shareholder or by his duly 
authorized attorney and submitted to the Secretary at or before such meet- 
ing. 

ARTICLE IL, 
SEAL 

The seal of the corporation shall be circular, about two inches in 
diameter, with the name of the corporation engraved around the margin 
and the word "SEAL" engraved across the center. It shall remain in the 
custody of the Secretary, and it or a facsimile thereof shall be affixed to 
all certificates of the corporation's shares, If deemed advisable by the 
Board of Directors, a duplicate seal may be kept and used by any other 
officer of the corporation, or by any Transfer Agent of its shares, 


ARTICLE IL. 
SHARES 

SECTION 1. CERTIFICATES, Certificates evidencing the owner- 
ship of shares of the corporation shall be issued to those entitled to them 
by transfer or otherwise. Each certificate for shares shall bear a dis- 
tinguishing number, the signature of the President or Vice-President, 
and of the Secretary or an Assistant Secretary, the seal of the corpora- 
tion and such recitals as may be required by law. The certificates for 
shares shall be of such tenor and design as the Board of Directors from 
time to time may adopt. 

SECTION 2. TRANSFERS. (a) The shares may be transferred 
on the proper books of the corporation by the registered holders thereof, 
or by their attorneys legally constituted or their legal representatives, 
by surrender of the certificate therefor for cancellation and a written 
assignment of the shares evidenced thereby. The Board of Directors 
may, from time to time, appoint such Transfer Agents or Registrar of 
shares as it may deem advisable, and may define their powers and duties, 
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(b) All endorsements, assignments, transfers, share powers or 
other instruments of transfer of securities standing in the: name of the 
corporation shall be executed for and in the name of the corporation by 
any two of the following officers, to-wit: The President or a Vice- 
President, and the Treasurer or Secretary, or an Assistant Treasurer 
or an Assistant Secretary; or by any person or persons thereunto au- 
thorized by the Board of Directors. 

SECTION 3. LOST CERTIFICATES, The Board of Directors 
may order a new certificate or certificates of shares to be issued in 
place of any certificate or certificates alleged to have been lost or de- 
stroyed, but in every case the owner of the lost certificates or certifi- 
cate shall first cause to be given to the corporation a bond, with surety 


or sureties satisfactory 
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to the corporation in such sum as said Board of Directors may in its 
discretion deem sufficient as indemnity against any loss or liability that 
the corporation may incur by reason of the issuance of such new certifi- 
cates; but the Board of Directors may, in its discretion, refuse to issue 
such new certificate save upon the order of some court having jurisdic- 
tion in such matters pursuant to the statute made and provided. 

SECTION 4, CLOSING OF TRANSFER BOOKS. The share trans- 
fer books of the corporation may be closed by order of the Board of Di- 
rectors for a period not exceeding ten (10) days prior to any meeting of 
the shareholder, and for a period not exceeding ten (10) days prior to 
the payment of any dividend. The times during which the books may be 
closed shall, from time to time, be fixed by the Board of Directors, 

SECTION 5. RESTRICTIVE CONDITIONS, It is agreed by the 
holder of any voting shares and his heirs and assigns that he will not 
dispose of any of such shares without first offering the same, upon 15 
days notice to the corporation for redemption, and upon failure of the 
corporation to accept such offer, next offering the same, upon an addi- 
tional 15 days notice, to the other shareholders of the corporation of 
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the class, to each, that number of shares of those called for by his cer- 
tificate which is in proportion to the number of shares of stock of such 
class held by such other shareholders, and upon death of the certificate 
holder the shares shall also be offered in the same manner, all on the 
basis of the fair market value of such shares of stock. 

In case there is any disagreement as to the fair market value of 
the shares, the matter is to be resolved by arbitration, each side of the 
controversy appointing 1 member and the 2 so appointed in case of dis- 
agreement to select a third. If any such stock of the corporation be dis- 
posed of or held by any person contrary to the aforementioned conditions, 
then no dividends shall be declared on such stock and such stock shall not 
be allowed to vote during the period so held, 

Each voting share shall have a reference noted on it concerning the 
provisions of Section 5, 

ARTICLE Iv. 
DIRECTORS 

The number of members of the Board of Directors shall be three 
(3). The election of directors shall be held at the first annual meeting of 
the shareholders and at every third annual meeting thereafter. 

Directors shall hold office for three (3) years from the date on 
which they are elected and shall continue in office until their respective 
Successors Shall have been duly elected and qualified. 


[R. 414] 
Directors may be removed from office with or without assigning 
any cause only by the affirmative vote of the holders of two-thirds (2/3) 
of the voting stock. 


ARTICLE V. 
VACANCIES IN THE BOARD 
A resignation from the Board of Directors shall be deemed to take 
effect upon its receipt by the Secretary, unless some other time is speci- 
fied therein. In case of any vacancy in the Board of Directors, through 
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death, resignation, disqualification, removal, or other cause deemed 
sufficient by the Board, the remaining directors, though less than a ma- 
jority of the whole Board, by affirmative vote of a majority of those 
present at any duly convened meeting may elect a successor to hold of- 
fice for the unexpired portion of the term of the director whose place 


shall be vacant, or until the election and qualification of a successor. 


ARTICLE VL 
REGULAR MEETINGS 
Regular meetings of the Board of Directors shall be held period- 


ically on such dates as the Board may designate. 


ARTICLE VIL 
SPECIAL MEETINGS 
Special meetings of the Board of Directors shall be called by the 
Secretary and held at the request of the President or any two of the Di- 
rectors. : 
ARTICLE VOL 
NOTICE OF MEETINGS 
The Secretary shall give notice of each meeting of the Board of 


Directors, whether regular or special, to each member of the Board. 


ARTICLE IX, 
QUORUM 
A majority of the Directors in office at the time shall constitute a 


quorum at all meetings thereof. 
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ARTICLE X, 
PLACE OF MEETINGS 
The Board of Directors may hold its meetings at such place or 
places within or without the State of Ohio as the Board may from time 


to time determine. 
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ARTICLE XL 
COMPENSATION 

Directors, as such, shall not receive any stated salary for their 
services, but, on resolution of the Board, a fixed sum for expenses of 
attendance, if any, may be allowed for attendance at each meeting, regu- 
lar or special, provided that nothing herein contained shall be construed 
to preclude any Director from serving the corporation in any other ca- 
pacity and receiving compensation therefor. Members of either execu- 
tive or special committees may be allowed such compensation as the 


Board of Directors may determine for attending committee meetings. 


ARTICLE XII. 
ELECTION OF OFFICERS 
At the first meeting of the Board of Directors in each year (at 
which a quorum shall be present) held next after the annual meeting of 
the shareholders, or at any special meeting called for such purpose, the 
Board of Directors shall elect officers of the corporation (including the 
President), and designate and appoint such subordinate officers and em- 
ployees as it shall determine. They may also appoint an executive com- 
mittee or committees from their number and define their powers and 
duties. 
ARTICLE XII 
OFFICERS 
The officers of this corporation shall be a President, who shall be 


a director, and also a Vice-President, a Secretary, and a Treasurer, 


who may or may not be directors. Said officers shall be chosen by the 
Board of Directors, and shall hold office for one year, and until their 
successors are elected and qualified. Additional Vice-President may be 
elected from time to time as determined by the Directors who may also 
appoint one or more Assistant Secretaries and one or more Assistant 
Treasurers, and such other officers and agents of the corporation as it 


may from time to time designate, 
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Any officer or employee elected or appointed by the Board of Direc- 
tors may be removed at any time upon vote of the majority of the whole 
Board of Directors. 


[R. 416] | 
The same person may hold more than one office, other than that of 


President and Vice-President, or Secretary and Assistant Secretary, or 
Treasurer and Assistant Treasurer. | 

In case of the absence of any officer of the corporation, or for any 
other reason which the Board of Directors may deem sufficient, the Board 
of Directors may delegate the powers or duties of such officer to any 
other officer or to any director, provided a majority of the whole Board 


of Directors concur therein. 


ARTICLE XIV, 
DUTIES OF OFFICERS 

(a) PRESIDENT. The President shall preside at all meetings of 
shareholders and directors. He shall exercise, subject to the control of 
the Board of Directors and the shareholders of the corporation, general 
supervision over the affairs of the corporation, and shall perform gen- 
erally all duties incident to the office and such other duties as may be 
assigned to him from time to time by the Board of Directors. He shall 
be empowered to enter into employment contracts for any necessary per- 
sonnel, but any such contracts for the employment of executive personnel 
shall be subject to the approval of the Board of Directors. | 

(b) VICE-PRESIDENT. The Vice-President shall perform all 
duties of the President in his absence or during the inability to act, and 
shall have such other and further powers, and shall perform such other 
and further duties as may be assigned to him by the Board of Directors. 

(c) SECRETARY. The Secretary shall keep the minutes of all 
proceedings of the Board of Directors and of the share-holders and make 
a proper record of the same, which shall be attested by him. He shall 
keep such books as may be required by the Board of Directors, and shall 
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take charge of the seal of the corporation and generally perform such 
duties as may ‘be required by the Board of Directors, 

(a) TREASURER. The Treasurer shall have the custody of the 
funds and Securities of the corporation which may come into his hands, 
and shall do with the same as may be ordered by the Board of Directors. 
When necessary or proper he may endorse on behalf of the corporation 
for collection, checks, notes and other obligations. He shall deposit the 
funds of the corporation to its credit in such banks and depositaries as 
the Board of Directors may, from time to time, designate. The fiscal 
year of the corporation shall be co-extensive with the calendar year. 

He shall submit to the annual meeting of the shareholders, a statement 
of the financial condition of the corporation, whenever required by the 
Board of Directors, shall make and render a statement of his accounts, 
and such other statements as may be required. He shall keep in the 
books of the corporation, full and accurate accounts of all moneys re- 
ceived and paid by him for account of the corporation. He shall perform 
such other duties as may, from time to time, be assigned to him by the 


Board of Directors. 
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ARTICLE XV. 
ORDER OF BUSINESS 
At the annual meeting of shareholders, the following shall be the 
order of business, viz: 


Call meeting to order. 

Selection of chairman and secretary. 

Proof of notice of meeting. 

Roll call, including filing of proxies with secretary. 

Appointment of tellers. 

Reading and disposal of previously unapproved minutes. 

Reports of officers and committees. 

If annual meeting, or meeting called for that purpose, 
election of directors. 

Unfinished business. 

New business, 

Adjournment. 
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This order may be changed by the affirmative vote of a majority in in- 


terest of the shareholders present. 


ARTICLE XVI, 
BANK ACCOUNTS AND BORROWING OF FUNDS 

All funds of the corporation shall be carried in bank accounts of 
authorized banks doing business in Lorain County, Ohio. Such funds 
shall be subject to withdrawal from such banks only upon the signature 
of two (2) authorized officers, one of which shall be the President or 
Vice-President, and the other of which shall be the Secretary or Treasurer. 

No money shall be borrowed by the corporation, nor any contract, 
committing the corporation to an expenditure of funds in excess of the 
total sum of $1,000.00, except contracts of employment, shall be entered 
into without the express authorization of the Board of Directors. 

The Board of Directors shall not create or issue any mortgage or 
deed of trust covering any property of the corporation unless there shall 
have first been obtained, the previous consent, expressed in writing, or 
the affirmative vote of the stockholders of the corporation owning at 
least two-thirds (2/3) of its then issued and outstanding common stock. 


ARTICLE XVIL 
AMENDMENTS 
These regulations may be adopted, amended or repealed by the 
affirmative vote of two-thirds (2/3) of the shares empowered to vote 
thereon at any meeting called and held for that purpose, notice of which 
meeting has been given pursuant to law, or without a meeting by the writ- 
ten assent of the owners of two-thirds of the shares of the corporation 


entitled to vote thereon. 


[R. 418] 
Thereupon, the following written assent to the adoption of the Code 
of Regulations was entered in these minutes and subscribed by all share- 


holders of the corporation: 
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ASSENT TO THE ADOPTION OF 
THE CODE OF REGULATIONS 


We, the undersigned, being the owners of the 
number of shares of W. W. L Z., INC. set opposite 
our respective names, do hereby assent in writing 
to the adoption of the Code of Regulations for the 


government of the corporation. 


Name 
/s/ Sanford A. Schafitz 
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The Chairman stated that the next order of business was the elec- 
tion of Directors for the newly formed corporation. 

On motion duly made and seconded, the following persons were 
unanimously nominated and unanimously elected as Directors to serve 
as the Board of Directors for a period of three years: 

Sanford A. Schafitz 
Harry R. Horvitz 
William G. Wickens 
On motion duly made and seconded, it was unanimously voted to 


adjourn. 


/s/ Sanford A. Schafitz /s/ Carl M. Adams 
Chairman Secretary 
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FIRST MEETING OF THE BOARD OF DIRECTORS 
OF W. W. I. Z., INC. HELD AT 
LORAIN, OHIO, AT 1:00 P.M. ON 


WAIVER OF NOTICE OF FIRST MEETING 
OF DIRECTORS 


We, the undersigned being all of the Directors of corporation 
W. W. L Z., INC. di hereby waive notice of the time, place and purpose 
of the first meeting cf the Board of Directors to be held on the 12th day 
of November, 1958, and dc hereby consent to the hoiding of such meeting 
forthwith. 
_s/ Sanford A. Schafitz 


Harry R. Horvitz 


Ss 
Ss 


/s/ William G. Wickens 


Pursuant to the foregoing Waiver of Notice, the first meeting of 
the Board of Directors of W. W. L Z., INC. was held at the time and 
place indicated. Al] of the Direcicrs were present in person. Sanford 
A. Schafitz, acted as Chairman, and Carl Adams, acted as Secretary of 
the meeting. 

The Chairman announced that the meeting was called for the pur- 
pose of adopting the Code of By-Laws for the governing of the Board of 
Directors and the election of officers of the corporation. 

The Chairman presented the Code of By-Laws for the governing 
of the Board cf Directors and moved its adoption, The motion was duly 
seconded and ali votes being cast in the affirmative and none being cast 


in the negative, said By- Laws were declared adopted as follows: — 
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BY-LAWS 


ARTICLE I. 
Name and Location. 
Section 1. The name of this corporation shall be W.W.L Z., INC. 
Sec. 2. ‘Its principal office shall be located at 205 Palace Theater 
Building, Lorain, Ohio. 
Sec. 3. ‘Other offices for the transaction of business shall be lo- 
cated at such places as the Board of Directors may from time to time 


determine. 


ARTICLE IL 
Capital Stock. 
Section 1. The amount of the capital stock shall be Forty Thou- 
sand Dollars ($40,000.00), which shall be divided into Two Hundred (200) 
preferred shares, of the value of One Hundred Dollars ($100.00) each, 


and Two Hundred (200) common no par value stock, voting rights. 

Sec. 2. All certificates of stock shall be signed by the President 
and the Secretary, and shall be sealed with the corporate seal. 

Sec. 3. 'Treasury stock shall be held by the corporation subject 
to the disposal of the Board of Directors, and shall neither vote nor par- 
ticipate in dividends. 

Sec. 4. The corporation shall have a first lien on all the shares 
of its capital stock and upon all dividends declared upon the same, for 
any indebtedness of the respective holders thereof to the corporation, 

Sec. 5. Transfers of stock shall be made only on the books of the 
corporation, and the old certificate, properly endorsed, shall be surren- 
dered and cancelled before a new certificate is issued. The stock books 
of the corporation shall be closed against transfers for a period of ten 
(10) days before the day of payment of a dividend and for ten (10) days 


before each 
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annual meeting of the stockhoiders, 

Sec. 6. In case of loss or destruction of a certificate of stock, no 
new certificate shail be issued in lieu thereof except upon satisfactory 
preof to the Board of Directors of such loss or destruction, and upon the 
giving of satisfactory security, by bond or otherwise, against loss to the 


corporaticn. Any such new certificate shall be plainly marked Duplicate’ 


upon its face. 


ARTICLE I, 
Stockholders’ Meetings. 

Section 1, The annual meeting of the stockholders shali be held at 
one o'clock P.ML, on the first day of November in each year at the prin- 
cipal office cf the corporation. Provided, however, that whenever such 
day shall fall upon a Sunday, or a legal holiday, the meeting shall be held 
on the next succeeding business day. At such meeting the stockholders 
shall elect Directors to serve until their successors shall be elected and 
qualified. : 

Sec, 2. A special meeting cf the stockholders, to be held at the 
same place as the annual meeting, may be called at any time by the Presi- 
dent, and in his absence by the Vice-President; or by the Directcrs. It 
shall be the duty of the Directors, President, or Vice-President to call 
such a meeting whenever so requested by stockholders holding Twenty- 
five Per Cent (25%: or more of the capital stock. : 

Sec. 3. Notice of the time and place of al! annual and special meet- 
ings shali be maiied by the Secretary tc each stockholder three “3! days 
before the date therecf, : 

Sec. 4. The President, or in his absence, the Vice-Presiden, 


shall preside at all such meetings, 


Sec. 5. At every such meeting each stockholder shall be entitied 


to cast 
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one vote for each share of voting stock held in his name; which vote may 
be cast by him either in person or by proxy. All proxies shall be in writ- 
ing and shall be filed with the Secretary, and by him entered of record in 
the minutes of the meeting. 

Sec. 6. Every stockholder shall have the right to vote, in person 
or by proxy, for the number of shares of stock owned by him, for as many 
persons as there are Directors or managers to be elected, or to cumulate 
said shares and give one candidate as many votes as the number of Direc- 
tors multiplied by the number of his shares of stock shall equal, or to 
distribute them on the same principle among as many candidates as he 
shall think fit. 

Sec. 7. A quorum for the transaction of business at any such meet- 
ing shall consist of a number of members representing a majority of the 
shares of stock, issued and outstanding, but the stockholders present at 
any meeting, though less than a quorum, may adjourn the meeting toa 
future time. 

ARTICLE Iv. 
Directors. 

Section 1. The business and property of the corporation shall be 
managed by a board of three (3) Directors, who shall be elected by the 
stockholders. A Director need not own stock and shall receive no com- 
pensation for his services as a Director. A Director may be removed 
from office by two-thirds (2/3) vote of the shareholders entitled to vote. 

Sec. 2. The Directors shall be elected every three (3) years by 
the stockholders at the annual meeting and shall hold office for three (3) 
years or until their successors are duly elected and qualified, 

Sec. 3. The regular meetings of the Directors shall be held in the 
principal office of the corporation immediately after the adjournment of 


each 
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annual stockholders’ meeting and also on the 15th day of each month at 
the hour of one o'clock P.M. Provided, however, that whenever such day 


shali fall upon a legal holiday, the meeting shall be held on the next suc- 


ceeding business day. 

Sec. 4. Special meetings of the Board of Directors, to be held in 
the principal office of the corporation, may be called by the President, 
and in his absence, by the Vice-President, or by any two members of the 
Board. By majority consent of the Directors, special meetings of the 
Board may be held without notice, at any time and place. | 

Sec. 5. Notice of all regular and special meetings, except those 
specified in the second sentence of Section 4 of this article, shall be 
mailed to each Director by the Secretary, at least ten (10) days previous 
to the time fixed for the meeting. All notices of special eae shall 
state the purpose thereof. 

Sec. 6. A quorum for the transaction of business at any regular 
or special meeting of the Directors shall consist of two members of the 
Board; but a majority of those present at any regular or special meeting 
shall have power to adjourn the meeting to a future time. ? 

Sec. 7. The Directors shall elect the officers of the corporation, 
and fix their salaries; such election to be held at the Directors’ meeting 
following each annual stockholders’ meeting. | 

Sec. 8. At each annual stockholders’ meeting the Directors shall 
submit a statement of the business done during the preceding year, to- 
gether with a report of the general financial condition of the corporation, 


and of the condition of its tangible property. 
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ARTICLE V. 
Dividends and Finance, 
Section 1. Dividends, to be paid out of the surplus earnings of the 
corporation, may be declared from time to time by resolution of the 
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Board of Directors, but no dividend shall be paid that will impair the 
capital of the corporation. 

ARTICLE VL 

Amendments, 

Section 1. Amendments to these By-Laws may be made, by a vote 
of the stockholders representing two-thirds (2/3) of all the voting stock 
issued and outstanding, at any annual stockholders’ meeting, or at any 
special stockholders’ meeting when the proposed amendment has been 


set out in the notice of such meeting. 


The Chairman stated that the next order of business was the elec- 
tion of officers of the new corporation. 

Thereupon, the Directors proceeded with the election of officers. 
The following nominations were made: 


Sanford Schafitz - President 
Lou Skelly - Vice-President 
Carl Adams - Secretary 
Herbert L. Wilt - Treasurer 


There were no other nominations. The Secretary of the meeting, 
upon motion duly made, seconded and unanimously carried, cast the 
unanimous ballot of the Directors in favor of said nominees, which was 
accordingly done and said nominees were declared unanimously elected 
as officers of the Company. 

Upon motion duly made, seconded and carried, it was declared 
that the salary of the President be fixed at One Hundred Dollars ($100.00) 
per month, and that the other officers serve without remuneration, ex- 
cept that the salary of Lou Skelly for other services be left for future 
determination. 

The Chairman then stated that the corporation had entered into a 
contract with Sanford A. Schafitz for the issuance to him of Two Hundred 
(200) shares of its common no par capital stock in exchange for a license 
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granted by the Federal Communications Commission to operate a radio 
station on 1380 ke. in the City of Lorain, Ohio. 
Upon motion duly made and seconded, it was unanimously adopted 
that the contract, a copy of which is attached hereto, for the fice of 
the stock for the radio license be approved, 


AGREEMENT 


THIS AGREEMENT, made this 29 day of October, 1958, between 
SANFORD A, SCHAFITZ, of Farrell, Pennsylvania, and W. W.L Z., INC., 
of Lorain, Ohio, an Ohio corporation, 

WITNESSETH THAT: 

WHEREAS, Sanford Schafitz is the owner of a license granted by 
the Federal Communication Commission to operate a radio station on 
1380 ke, in the City of Lorain, Ohio; | 

WHEREAS, W.W.I. Z., INC, is an Ohio corporation with Two Hun- 
dred (200) shares of authorized common no par capital stock; 

NOW, THEREFORE, in consideration for the issuance to him of 
two hundred (200) shares of common no par capital stock of corporation 
W.W.L Z., INC., Sanford Schafitz does hereby bargain, sell, assign and 
convey all of his interest in the aforesaid license to operate a radio sta- 
tion in Lorain, Ohio. | 


/s/ Sanford A. Schafitz | 
Sanford Schafitz acting in his 
individual capacity. 


W. W. I. Z., INC. 


BY: /s/ Sanford A. Schafitz | 
Sanford Schafitz, acting on behalf 
of W. W. L Z., INC. 
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The Chairman then stated that the corporation had entered into an 
agreement, a copy of which is hereby attached, with Sanford A. Schafitz 
for the acquisition of certain assets and the reimbursement of funds ad- 
vanced to or expended on behalf of the corporation. 

Upon motion duly made, seconded and carried, it was unanimously 
adopted that the aforesaid agreement of transfer of assets and reimburse- 
ment to Sanford A. Schafitz be approved. 

On motion duly made and seconded, it was unanimously voted to 
adjourn. 


/s/ Sanford A. Schafitz /s/ Carl M. Adams 
President Secretary 
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AGREEMENT 


THIS AGREEMENT, made this 29 day of October, 1958, between 
SANFORD A, SCHAFITZ, of Farrell, Pennsylvania, and W. W.L Z., INC., 
of Lorain, Ohio, an Ohio corporation. 


WITNESSETH THAT: 

WHEREAS, Sanford A. Schafitz is the owner of certain radio trans- 
mitting equipment, etc., valued at Eight Thousand Eight Hundred and 
Fifty Dollars ($8,850.00), as shown in Exhibit "A" attached hereto; 

WHEREAS, Sanford A. Schafitz has entered into a contract for the 
purchase of certain radio and office equipment as set forth in Exhibit 
"A-1" attached hereto for a total purchase price of Seven Thousand Eight 
Hundred Ninety-nine Dollars ($7,899.00), on which he has paid down the 
sum of Two Thousand One Hundred Fifty-five Dollars ($2,155.00), and on 
which there is a balance due of Five Thousand Seven Hundred Forty-four 
Dollars ($5,744.00); 


[R. 431] 
133 


WHEREAS, Sanford A. Schafitz has advanced to or on behalf of cor- 
poration W. W. L Z., INC. the sum of Three Thousand Nine Hundred Nine- 
ty-five Dollars ($3,995.00); | 

WHEREAS, corporation W.W.L Z., INC. desires to purchase the 
assets as set forth in Exhibit ''A'’ and Exhibit "A-1" attached hereto and 
is obligated to reimburse Sanford A. Schafitz the sum of Three Thousand 
Nine Hundred Ninety-five Dollars ($3,995.00) for advances made to it or 


on its behalf; 
NOW, THEREFORE, in consideration of the mutual promises, cor- 
poration W. W. L Z., INC. agrees to pay to Sanford A. Schafitz the sum of 
Fifteen Thousand Dollars ($15,000.00), and to assume the balance of the 
indebtedness of Five Thousand Seven Hundred and Forty-four Dollars 
($5,744.00) due on the assets as shown in Exhibit "A-1" attached hereto, 
and Sanford A, Schafitz hereby transfers to W. W. L Z., INC. all of his 
interest in the assets set forth in Exhibit "A" and "'A-1" attached hereto, 
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and relinquishes all claim for reimbursement of the sum of Three Thou- 
sand Nine Hundred Ninety-five Dollars ($3,995.00) advanced to or on be- 
half of corporation W. W.L Z., INC. | 

IN WITNESS WHEREOF, the parties hereto have set their hands 


the day and year above written. 


/s/ Sanford A. Schafitz 
Sanford A, Schafitz acting in his 
individual capacity, | 


W. W. L Z., INC, 
BY: /s/ Sanford A. Schafitz | 


Sanford A. Schafitz acting on behalf 
of W. W. L Z., INC. 
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EXHIBIT A 


List of assets fully paid for to be transferred from Sanford Schafitz 


to W. W. I. Z., INC.: 


Land $1,500.00 
Building 1,600.00 
Transmitter 5,000.00 
Tape Machine 600.00 
Easement — Thelma Masterson 150.00 


$8,850.00 


EXHIBIT A-1 


Total Down 
Vendors Assets Transferred Price Payment 


Gates Radio All radio equipment $6,900.00 $1,780.00 
Corporation _ listed in contract 

between Vendor and 

Sanford Schafitz 


Lorain County Office equipment as 

Stationers shown on invoice 
from Vendor to 
Sanford Schafitz 


$7,899.00 $2,155.00 


Balance 


$5,120.00 


$5,744.00 
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INITIAL DECISION OF HEARING EXAMINER CHESTER F. NAUMOWICZ, JR. 


Preliminary Statement 


1. By order released March 1, 1962, the Commission designated the 


above-captioned applications for hearing on the following issues: 

"1. To determine (a) whether, prior to November 12, 1958, there 
existed between the parties to the application for transfer of 
control of WWIZ, Inc., and their principals any agreement or 
understanding to effectuate a transfer of control of WWIZ, Inc. 
to the Lorain Journal Company, without the prior consent of 
the Commission; (b) whether there existed between the parties 
to said application, and their principals, at the time of the 
execution of the November 12, 1958 stock transfer contract, 
any agreement or understanding to effectuate a transfer of 
control of WWIZ, Inc. to the Lorain Journal, without the 
prior consent of the Commission; (c) whether there existed 
between the parties to said application, and their principals, 
at the time of the transfer of 45% of the authorized common 
stock of WWIZ, Inc. on January 28, 1959, any agreement or 
understanding to effectuate a transfer of control of WWIZ. Inc. 
to the Lorain Journal Company without the prior consent of 
the Commission; (d) whether the execution and/or consumma- 
tion of the November 12, 1958 stock transfer contract and/or 
the simultaneous purchase of 100% of the authorized preferred 
stock of WWIZ, Inc. by the Lorain Journal Company and/or the 
maintenance of certain corporate records of WwWIZ, Inc. by the 
Lorain Journal Company and/or the election of certain direc- 
tors and officers of WWIZ, Inc. on November 12, 1958 and/or 
certain.amendments to the by-laws and code of regulations of 
WWIZ, Inc. and/or the exercise by the Lorain Journal Company 


of certain 
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authority over the expenditures of WWIZ, Inc. were designed 
to effectuate a transfer of control of WWIZ, Inc. to the 
Lorain Journal Company without the prior consent of the 
Commission; (e) whether, as a result of the above actions, 
control of WWIZ, Inc. was transferred to the Lorain Journal 
Company without the prior consent of the Commission; and 
(f) whether the Lorain Journal Company has exercised control 
over WWIZ, Inc. without the prior consent of the Commission. 
To determine whether WWIZ, Inc. has failed to furnish the 


information required by the application form and/or has failed 


to prosecute its application (BR-3707) for renewal of license 

of Station WWIZ; and if so, whether said application should be 
dismissed pursuant to Sections 1.304 and 1. 312 of the Com- 
mission's Rules. 

To determine whether, during the past license period of Station 
WWIZ, WWIZ, Inc. violated the provisions of Section 3.93(c), 
3.111 and 3.113 of the Commission's Rules. 

To determine whether a substantial variance existed between 
the programming representations set forth in the application for 
a construction permit (BP-11286) for Station WFAR and its pro- 
gramming operations during the past license period, and if so, 
whether the Commission can rely upon the present programming 
representations of Sanford A. Schafitz; and whether his pro- 
posals are designed to meet the needs and interests of Farrell, 
Pennsylvania. 

To determine whether, in various applications filed before the 
Commission, Sanford A. Schafitz and Guy W. Gully, d/b as 
Community Telecasting Company engaged in misrepresentations 
to the Commission and/or were lacking in candor, and/or 


omitted to set forth material facts with respect to the indictment 


137 | 
[R. 970] 


of Guy W. Gully for violation of the provisions of Title 15, 

Section 77 of the United States Code. : 

To determine whether the employment of Leonard J. Schafitz 

at Television Station WXTV, Youngstown, Ohioi was contrary 

to the representations made by the permittee in the applica- 

tion (BPCT-2015) for a construction permit for said station. 

[R. 970] | 

To determine whether, in light of the evidence adduced with 

respect to the foregoing issues, the above-captioned applicants 

possess the requisite qualifications to be licensees of the Com- 

mission. 

To determine whether, in light of the evidence adduced with 

respect to the foregoing issues, a grant of any of the above- 

captioned applications would serve the public interest, conven- 

ience or necessity." 
The order of designation named the Elyria-Lorain ey Company 
a party to the proceeding. 

2. Prehearing conferences were held on April 10 and 23, 1962, and 

July 31, 1962, and hearing sessions were conducted on June 11, 12, 13, 14, 
15, 18, 19 and 25, September 10, 11, 12, 13, 14 and 17, the record being 
closed on the latter date. By order of the Hearing Examiner released 
October 2, 1962, the record was reopened, an additional exhibit was re- 
ceived in evidence, and the record again closed. Proposed findings of fact 
and conclusions of law were filed by Elyria-Lorain on January 10, 1963, L/ 
and by the other parties hereto on January 21, 1963. Reply’ findings were 
filed by all parties on February 25, 1963. . 


1/ 3 


The Elyria-Lorain findings purported only to be directed to Issues 1, 
6 and 7. 
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Findings of Fact 

3. Sanford A. Schafitz, who is educated as an electrical engineer, 
resides in Sharon, Pennsylvania, where he was born. He first obtained 
a Class B amateur radio license from the Commission at the age of 15, 
and he has since acquired radiotelephone first-class, and second and 
first-class radiotelegraph operator licenses. 

4. His first venture into commercial station ownership commenced 
in 1951, when he filed an application for a new standard broadcast station 
in Farrell, Pennsylvania, which application was granted in May, 1954. 

He performed substantially all of the engineering work required in con- 
structing the facility, completing it by September, 1954. He has operated 
the Farrell Station WFAR since it went on the air. 

5. In June of 1955, Mr. Schafitz, as an individual, filed an applica- 
tion for a construction permit for a new standard broadcast station in 
Lorain, Ohio. After hearing, the Commission granted the application on 
May 7, 1958. 
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6. On July 14, 1958, Schafitz received a telephone call from Harry 


Horvitz, president of the Lorain Journal Company which publishes The 
Lorain Journal, a local newspaper in Lorain, Ohio. Prior to this call the 
two gentlemen were unacquainted. Horvitz suggested a meeting, although 
he did not disclose the subject which he wished to discuss. After an ex- 
change of correspondence, the meeting was arranged for the first week in 
September, 1958, and took place in Mr. Horvitz' office in Cleveland, Ohio. 
7. Initially; only Messrs. Schafitz and Horvitz were present, but 
as the talk progressed they were joined by Mr. Frank Kane, an attorney, a 
Certified Public Accountant, and an officer of the Lorain Journal Company. 
Horvitz disclosed a desire for the Journal to obtain an interest in Schafitz' 
new station. He did not press for complete ownership of the station or a 
majority interest because he believed that an attempt to acquire such an 


interest at that time might jeopardize the Journal's then pending effort to 
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secure Commission approval of the purchase of a station in Mansfield, Ohio 
and because he did not wish to afford the Elyria-Lorain Broadcasting Com- 
pany, with which the Journal's relations were not altogether amicable, an 
opportunity to force a lengthy Commission hearing on transfer of control. 
This latter consideration was important to the Journal because a hearing 
would have delayed any payment that might be made to Mr. Schafitz, and, 
as hereinafter set forth, Mr. Schafitz' interest in the transaction was prem- 
ised on an immediate need for cash. Schafitz was responsive to the proposi- 
tion because he had an immediate need for $55, 000 to put Station WATV, a 
UHF station in Youngstown, Ohio for which he had received a construction 
permit in November, 1955, on the air. 

8. Horvitz was not interested in a partnership relationship, and 
suggested the formation of a corporation, an arrangement to which Schafitz 
did not object. Schafitz valued the station at $125,000, but Horvitz did not 
believe it was worth that much and was unwilling to pay $55, 000 for a minor- 
ity interest. When Schafitz indicated that $55,000 was the sim he needed 
and he would not consider a transaction which would bring him less, Horvitz 
suggested that such a sum might be realized while permitting Schafitz to re- 
tain a majority interest either through a loan or the issuance of preferred 
stock. Mr. Schafitz was attracted to the concept, and stated that he would 
proceed to organize a corporation empowered to issue both common and pre- 
ferred stock. Horvitz stated that the Journal would make Frank Kane's pro- 
fessional services available to Schafitz in setting up the corporation ina 
manner which would permit Schafitz to take fullest advantage of the tax situ- 
ation. Thus, while no formal agreement was reached at this meeting, each 
party understood the other's requirements, and each proposed to take the 
steps necessary to make a formal agreement feasible. 

9. Shortly after this meeting, Schafitz retained the services of 


Theodore T. Macejko, a Youngstown, Ohio attorney, for the purpose of 
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forming a corporation. The original corporate papers were /prepared 
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and executed on or before September 19, 1958, 2/ and were filed with the 
State of Ohio on September 24, 1958, on which date WWIZ, Inc. became a 
corporation. 


10. Prior to September 24, 1958, Macejko advised Schafitz that it 


: Fee) 
would be necessary for him to obtain a statutory agent for the corporation. 3/ 


Shortly thereafter, Schafitz mentioned the problem to Horvitz in the course 


of a telephone call, and Horvitz recommended the name of William G. 


4/ 


Wickens, a Lorain attorney.— On September 19, 


2/ The documents included the Articles of Incorporation; the Code of 
Regulations, which are adopted by the shareholders and expand the details 
of the corporate structure not spelled out in the Articles; and the By-Laws, 
which are adopted by the directors for their own government. The Articles 
and the Code are authorizations from the State, but the By-Laws can be 
changed without amending the Articles so long as they are not inconsistent 
therewith. 
3/ Page's Ohio Revised Code Annotated, Title 17 provides: 
"1701.06. . . A written appointment of an agent upon whom 
process, tax notices, and demand against such corporation may 
be served shall be filed with the Articles [of incorporation]." 


"1702.37 Every corporation shall have and maintain an agent, 
who shall be a neutral person and a resident of the county in 
which the principal office of the corporation is located... ." 
(The cited sections were recodified and modified by Act effective 
October 16, 1961. However, the Ohio statute was as quoted at 
the time of the formation of WWIZ, Inc.) 


4/ Wickens is a native of Lorain who was admitted to the Ohio bar in 1932 
and practices law as a sole practitioner. He is not house counsel for any 
corporation, although he represents a number of corporations. He has done 
legal work for the Lorain Journal, but he is not on retainer from them and 

is not the only lawyer they utilize in Lorain County. However, he lists the 
Lorain Journal as a representative client in the Martindale-Hubbell Law 
Directory. He had long experience as a local prosecuting attorney, and has 
been president of the Lorain Civil Service Commission and a member of the 
Lorain City Counsel. He was president of the Lorain County Bar Association 
and of the Ohio State Prosecuting Attorneys Association. He has been appointed 
by the Supreme Court of Ohio to the Board of Commissioners on Discipline and 
Grievances and has acted as a Master in disbarment cases throughout Ohio. 
Most of his practice is in connection with litigation, although he has recently 
been appointed receiver of a housing project by the United States District Court. 
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1958, Schafitz called on Wickens, whom he had never met, without an 
appointment, and asked him to serve as statutory agent. Mr. Wickens, 
who had not discussed the possibility of his serving as statutory agent with 
anyone prior to Schafitz' visit, but who serves as statutory agent for other 
corporations, agreed to undertake the role. 

11. On September 17, 1958, slightly prior to the date on which 
WWIZ, Inc. became viable, Schafitz executed as the assignor (and also, 
as the sole stockholder of the corporation, as the assignee) an application 
for Commission approval of assignment of his license in Lorain to the new 
corporation. This application, which was filed on September 18, 1958, 
asserted that 200 shares of stock were authorized of which 110 would be 
issued to Schafitz and 90 would remain in the corporation. On September 30, 
1958, Schafitz mailed to the Commission copies of the Articles of Incorpora- 
tion, Code of Regulations, and By-Laws referred to at footnote 2, supra. 

12. Sometime around the end of September, 1958, Schafitz forwarded 
to Horvitz copies of the Articles of Incorporation, Code of Regulations and 
By-Laws. Shortly after October 15, 1958, the date on which the Commission 
approved the assignment of construction permit from Schafitz to WWIZ, Inc., 
Horvitz advised Schafitz that he was not satisfied with the Articles of Incorpora- 
tion or the provisions for the preferred stock, and volunteered to have Frank 
Kane make what he considered appropriate amendments. Kane drafted 
amended corporate papers which included the following material changes: 

Articles of Incorporation - The original Articles provided for 200 
shares of no-par common and 200 shares of nopar preferred, no distinction 
being made between the two classes of stock. The amendment deprived the 
preferred of voting rights, changed the preferred to $100 par with a 6% 
cumulative dividend; gave preferred priority over common in the event of 


dissolution, and provided that all dividends on the preferred must be paid 


before dividends on the common could be paid, and that thereafter the two 


classes of stock would share dividends equally. 
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Code of Regulations - The original Code specified that there would be 
‘not less than three" directors, 3/ the amended Code provided that "there 
shall be three’ directors. The term of the directors was changed from one 
to three years. The required vote to remove directors was changed from a 
majority to two-thirds of the stock. Checks were required to bear two signa- 
tures, one of them by a representative of the minority interest, and corpo- 


rate property could not be mortgaged except 


3/ Page's Qhio Revised Code Annotated, 1962 Supplement, Title 17, Sec- 


tion 1701.56 provides for a Board of Directors of not less than three persons. 
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by two-thirds vote of the stockholders. The president's authority to enter 
into contracts for the employment of executive personnel was made subject to 
the approval of the Board of Directors, and that the Code could only be 
amended by two-thirds vote of the stockholders. 


By-Laws - ‘The owners of 25%, rather than the previous 75%, of the 


stock could call a stockholder meeting. The By-Laws could only be amended 
by a two-thirds vote. Various other changes were made to conform the By- 
Laws to the amended Code of Regulations. By October 22, 1958, Schafitz had 
agreed to adopt these amendments, at which time in pursuance of such agree- 
ment the Journal advanced WWIZ, Inc. $5,000 in anticipation of the purchase 
of preferred stock. As indicated at paragraph 14, infra, all of these amend- 
ments were in fact adopted by Mr. Schafitz at the first meeting of the stock- 
holders of November 12, 1958. 

13. On October 29, 1958, Schafitz entered into two contracts with 
WWIZ, Inc. The first provided that the corporation would issue to Schafitz 
all 200 shares of its common stock in return for the assignment of his con- 
struction permit. | The second provided that in exchange for certain equipment 
valued at approximately $11,000, which Schafitz either owned or had in equity, 
in, and for approximately $4,000 advanced by Schafitz to or on behalf of 
WWIZ, Inc., the corporation agreed to pay Schafitz $15, 000 and to assume the 
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balance of the purchase price on the equipment conveyed. At this time the 
only money shown to be possessed by the corporation was the sum of $5,000 
advanced to it around October 22, 1958, by the Lorain Journal. 

14. On November 12, 1958, the first meeting of the stockholders of 
WWIZ was held. Schafitz, as the sole stockholder, voted to amend the 
Articles of Incorporation and adopt the Code of Regulations as amended by ' 
Frank Kane. Messrs. Schafitz, Horvitz and Wickens were elected as direc- 
tors, and the meeting was adjourned. On the same day the newly elected 
directors had their first meeting. They adopted the By-Laws as amended 
by Mr. Kane, and ratified the contracts of October 29, 1958, referred to 
at paragraph 13, supra. The following were elected as officers: Sanford 


A. Schafitz, president, Louis W. Skelly, viseupresident.” Carl Adams, 
The salary of the 


secretary; u and Herbert L. Wilt, eadwaren 2” 
president was fixed at $100 per month, but the other officers, with the 
exception of Skelly, were to serve without renumeration. | 


g— 


= Mr. Skelly was an employee of Mr. Schafitz at his Farrell, Pennsyl- 
vania, station. 


Mr. Adams was general manager of the Lorain Journal. 


Mr. Wilt was auditor of the Lorain Journal. 
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15. Also, on November 12, 1958, a formal contract relative to the 
WWIZ stock was executed by Schafitz, WWIZ, Inc., and the Lorain Journal. 
It provided for the immediate sale of all 200 shares of preferred stock by 
WWIZ to the Journal for $20,000 and for the sale by Schafitz to the Journal 
no later than January 10, 1959, of 90 of his 200 shares of common stock 
for $36,000. The delay in the sale of the common stock was to enable 
Schafitz to take advantage of certain tax benefits, and he covenanted to make 
no changes in the Articles of Incorporation, Code of Regulations or By-Laws 
until after the common stock was transferred. The Journal agreed to furnish 
WWIZ "all necessary supervisory accounting service" free of charge. The 
Journal paid WWIZ, Inc. $15, 000 on November 12, 1958, which, with the 
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$5,000 previously advanced, constituted full payment for the preferred stock. 
On the same day, WWIZ, Inc. paid Schafitz $12,000, leaving $3,000 still due 
pursuant to the contract of October 29, 1958. On January 28, 1959, Schafitz 
transferred 90 shares of common stock to the Journal, and received $36,000 
therefor as provided by the November 12, 1958 contract. 

16. The Commission was advised of the transactions of October 29 
and November 12, 1958 by a series of letters and forms all dated Novem- 
ber 25,1958. One letter signed by Schafitz on the letterhead of WWIZ ad- 
vised the Commission that on October 29, 1958, the assignment from Schaftiz 
to WWIZ was completed. A second letter signed by Schafitz on the letterhead 
of WWIZ and accompanying FCC Form 323 indicated that as of October 29, 
1958, 200 shares each of common and preferred stock were authorized, that 
no preferred stock had been issued, and that 110 shares of the common 
stock had been issued to Schaftiz.¢/ A third letter signed by Horvitz on 
the letterhead of the Lorain Journal accompanied a copy of the contract of 
November 12, 1958, thereby advising the Commission of the Journal's ac- 
quisition of the preferred stock and its prospective acquisition of the com- 


mon stock. The Journal's actual acquisition of the 90 shares of common 


stock was reported to the Commission under cover of letter dated Febru- 
ary 9, 1959. 


9/ The report was accurate as of October 29, 1958, the date for which 

it purported to speak, with the exception of the claim that Schafitz had 

been issued only 110 shares of common stock when, in fact, he had been 
issued all 200. The record furnish no explanation of this discrepancy other 
than its demonstration throughout that Schafitz, although understanding the 
essentials of the stock transaction, was not intimately familiar with the 
mechanics, and completely relied on and followed the advice of Kane and 
Horvitz. He may 'well have been confused as to whether the Journal re- 
ceived its 90 shares of stock directly from the corporation or through him. 
The record does not warrant a finding that the error was an attempt to 
mislead the Commission, especially in view of the fact that an accurate 
ownership report'as of November 12, 1958 was contemporaneously filed. 
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17. Since the inception of WWIZ, Inc., the meetings of its Board 
of Directors have been informal gatherings held in Mr. Wickens’ office. 
Their principal purpose has been to satisfy statutory requirements and to 
ratify corporate affairs which have been previously agreed between Schaftiz 
and Horvitz. Wickens has been a neutral director who has not been con- 
sulted or fully advised as to corporate matters, and who has never been 
called upon to cast a deciding ballot in any controversy between Schaftiz 
and Horvitz. In fact, Wickens was so little advised as to corporate affairs 
that at the directors’ meeting of November 1, 1961, he stated that he would 
prefer not to be re-elected unless steps were taken to better advise him 
as to corporate affairs 2 | 

18. At the directors' meeting of January 28,1960, Schafitz salary 
was increased to $200 per month, and a dividend of $6.00 per share was 
declared on the preferred stock. At the November 1, 1960, directors’ 
meeting, Schafitz salary as president was increased to $225 per month, a 
$6.00 per share dividend was declared on the preferred stock, a $12.50 
share dividend was declared on the common and preferred stock, and a 
lease on new office space and a network affiliation agreement executed by 
Schafitz were ratified. Schafitz did not attend this meeting, but his consent 
to all of those actions (other than the ratification of his acts as president) 
was secured in advance by Horvitz. At the November 1, 1961 directors' 
meeting Schafitz salary was continued at $225 per month, but the dividend 
on both classes of stock was passed. It was announced that| Mr. Schafitz' 
brother Leonard was to be hired as general manager, and Horvitz consented 
only if his compensation was to be reasonable. However, all votes at all 
directors' meetings have been unanimous. ! 

19. With the exception of Schafitz who has served continually as 
president, the identity of the officers of the corporation has undergone 


some change. At times, there has been no vice-president, and, at 


10/ Wickens was suggested to Schaftiz as a director by Horvitz, although 
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Horvitz never discussed the matter with Wickens. Schafitz approved of the 
recommendation, and asked Wickens to serve on the Board shortly before the 
meeting of November 12, 1958. When Schaftiz told Wickens that the Journal 
was going to acquire an ownership interest in the corporation, Wickens real- 
ized that his role would be to serve as a neutral between ownership interests. 
Therefore, he advised Schafitz that he had represented the Horvitz interests 
in the past, but stated that he would try to serve as a "fair, impartial" direc- 
tor. The record does not indicate that he had any other intention, that he has 
acted in any other manner, or indeed, that he has ever been called upon to 
voice an opinion as to corporate affairs or cast a ballot in a disputed matter. 
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times, the offices of secretary and treasurer have been held by a single 
individual. However, when there has been a vice-president, he has been identi- 
fied with Mr. Schafitz, and the incumbents of the offices of secretary and 
treasurer have always been identified with the Lorain Journal. Similarly, 
although the individuals authorized to sign checks have changed from time to 
time, checks have always had to be signed by one person associated with the 
Schafitz interests and one person associated with the Journal interests. 

20. The WWIZ corporate records and books, which are maintained by 
WWIZ officers identified with the Lorain Journal, are kept in the offices of 
the Lorain Journal. Most of the corporation's reports to the Commission are 
prepared by employees of the Journal. All of the WWIZ checks are prepared 
by the bookkeeper, who is an employee of the Journal. Thus, the Journal has 
immediate access to, and continuing scrutiny of, the business affairs of WWIZ. 
The Journal employee charged with the preparation of WWIZ checks refers 
unusual expenditures to Mr. Horvitz before drawing up the check. Thus, when 
Schafitz directed a $3,000 check be issued to his brother Leonard for salary 
for November, 1961, Mr. Mead referred the matter to Mr. Horvitz, and did 
not issue the check until Horvitz approved. When he sent the check it was 
with Horvitz' unilateral reservation that any excess over reasonable compen- 
sation for Leonard's services would be deducted from the final price paid by 
the Journal for Schafitz' common stock, a contract for the sale of which was 
then before the Commission for approval. 

21. Mr. Schafitz or his designated representative has conducted the 
actual broadcasting operations of Station WWIZ throughout its existence, and 
the influence of the Journal group on operations has been slight. From June 


or July of 1958 until April of 1959, during the construction and early operation 
of the station, Schafitz spent substantially all of his time in Lorain. From 
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April through July or August of 1959 he was at WWIZ approximately 50% of 
the time, and thereafter until April or May of 1960 he devoted 10 to 20% of 
his time to the Lorain facility. From May of 1960 through! March 1, 1962, 
he devoted himself almost entirely to the affairs of WXTV to the exclusion 
of WWIZ. During various portions of this time several individuals, Louis 
W. Skelly, Leonard Schafitz, Arthur Simmers and Mike Adams served in a 
supervisory capacity with the station. Each was accountable directly to 
Sanford Schafitz, but the practical extent of their authority depended on the 
degree of attention which Schafitz himself was paying to the station during 
the period of their incumbency. However, the day-to-day control of the 
stations’ broadcast operation was in the hands of either Schafitz or one of 
the enumerated deputies, each of whom was associated with Schafitz rather 
than the Journal. 

22. Mr. Schafitz was responsible for the hiring and firing of station 
employees. On one occasion two individuals sought employment as manager 


of the station. Schafitz referred them to Horvitz for 
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interviews, but rejected Mr. Horvitz’ choice, and hired the other applicant. 
Qn another occasion, Horvitz recommended an individual for employment, 
but Schafitz declined to hire him. Schafitz was wholly responsible for the 
programming of the station. He decided the question of whether or not to 
affiliate with a network and signed the network contract without consulting 
with anyone. Although conversations between Schafitz and Horvitz had 
created the impression that the studios would be located in a building owned 
by the Journal, and Horvitz went to the expense of drawing up plans to re- 
model the building, Schafitz had the studios installed in another location 
without consulting Horvitz. Later, Schafitz moved the studios without 
advising Horvitz or anyone else, although Horvitz regarded the move as 
unnecessary and wasteful. No one associated with the Journal has participated 
in the selection of equipment for WWIZ. The station's advertising policy and 
rate card were established solely by Schafitz, and he has refused advertising 
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proffered by the Journal, and has rejected Horvitz’ recommendation that the 
station adhere to its rate card. The Journal interests were not consulted by 
Schafitz in determining whether WWIZ should be a member of NAB, or in 
the hiring of the station's consulting engineer and Washington attorney. 

23. Employees of the Journal play an active role in the financial 
affairs of WWIZ. The station's bills are prepared and sent out by station 
employees who are also employees of the Journal. The receipts are physi- 
cally transmitted to the Journal's offices where the WWIZ books are kept, 
and the bookkeeping entries are then made. Sometime during 1959 or 1960 
the Journal loaned WWIZ, Inc. $2,000, and a $1,200 dividend on the pre- 
ferred stock which was declared payable on December 31, 1959 was not paid 
for lack of funds. However, the $3, 200 indebtedness was repaid on or about 
June 2, 1960, 12/ The preparation of the station's reports to the Commis- 
sion has been under the supervision of Frank Kane, and the reports have 
been prepared at the Journal's offices where the WWIZ records are kept. 

24. By the Spring of 1961 Mr. Schafitz' UHF venture in Youngstown, 
Ohio was in financial difficulties. He thereupon approached Horvitz and 
offered to sell the Journal his 110 shares of WWIZ common stock. After 
negotiations, a contract was executed on May 2, 1961, providing for the 
sale of the 110 shares for the price of $70,000. Atthat time, $5,000 was 


paid, 12/ with the balance of $65, 000 to be paid after 


11/ 


On or about September 19, 1960, WWIZ, Inc. paid to Schafitz the 
then balance of $2,500 which remained due him pursuant to the contract of 
October 29, 1958. 


if 
12/ The contract provides that the $5,000 is to be returned to the Journal 
in the event the Commission ultimately denies the application for transfer 
of control, less such sums as Schafitz may expend for attorney's fees in 
the prosecution of the application. In the event the transfer is ultimately 
approved, Schafitz is to pay his own attorney's fees. 
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the Commission approved the transaction. The contract provided a war- 
ranty by Schafitz that there would be no modification of the basic corporate 
structure or business condition of the corporation other than that attribu- 
table to normal business activities. In effectuation of the contract, an ap- 
plication for transfer of control was filed with the Commission on June 5, 
1961. In the application, Schafitz gave as his reason for disposing of the 
stock the need for additional funds to finance WXTV and to permit him to 
devote additional time to the affairs of the UHF station. By the date of the 
execution of the assignment application, Schafitz was devoting substantially 
all of his time to WXTV, but he wished to divest himself of the responsibil- 
ity and consequent distraction of the ownership of WWIZ.. Since the time 
the application was filed, WXTV has gone dark, most of its physical assets 
have been seized, and the holders of its license are deeply in debt asa 
result of expenditures on the stations behalf. Mr. Schafitz concedes that 
there is only a slight change of his again operating WXTV. 

Issue # 2 : 

25. On July 5, 1961, an application for renewal of the WWIZ, Inc. 
license was filed. Instruction E of the application form (FCC Form 303) 
provides: "Information called for by this application which is already on 
file with the Commission need not be refiled in this application provided 
(1) the information is now on file in another application or FCC form filed 
by or on behalf of this applicant; (2) the information is identified fully by 
reference to the file number (if any), the FCC form number, and the filing 
date of the application or other form containing the information and the page 
or paragraph referred to, and (3) after making the reference, the applicant 
states: "No changes since date of filing." Any such reference will be con- 
sidered to incorporate into this application all information, confidential or 
otherwise, contained in the application or form referred to. The incorpo- 
rated application or other form will thereafter, in its entirety, be open 
to the public." Section I of Form 303 calls for, at paragraphs 1,5&6, 
data regarding the make, type and serial number of the transmitting apparatus, 
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frequency and modulation meter monitors. Paragraph 3 requires the full 
scale range of readings of the plate voltmeter and the RFM meter. These 
questions were answered by the entry, ''on file’, or "no change", or both. 
These answers did not identify the applications or forms in which the in- 
formation had been previously supplied. However, in each instance, the 
information was, in fact, on file with the Commission. The Commission 
did not request the applicant to supply the missing identification, nor did 

the applicant fail to furnish any additional information which the Commission 


requested. 
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26. 47 CFR 3.93(c) required WWIZ, Inc. to have one or more holders 
of a first-class radiotelephone license in regular full time employment, 
whose primary duties should be to effect and insure the proper functioning 
of the transmitting equipment. 47 CFR 3.111 required the maintenance of 
specified program and operating logs, and 47 CFR 3.113 required the logs 
to be kept by persons competent to do so, who should have actual knowledge of 
the facts required, and who should sign the logs in a specified manner. 

27. Myr. Schafitz, who is a first-class radiotelephone licensee, was 


at WWIZ substantially full time from the date the station went on the air until 


April of 1959. Thereafter, as indicated at paragraph 21, supra, he spent 


lesser amounts of time at the station, and for substantial periods devoted 
virtually no time to WWIZ. When he was not at the station he was either in 
Youngstown, Ohio, or in Sharon or Farrell, Pennsylvania, all of which are 
approximately two hours commuting time from Lorain. From April of 1959 
when Schafitz commenced to devote time to other activities until a date shortly 
before the commencement of this hearing in June of 1962, no first-class radio- 
telephone licensee was in the full time employment of the station. 

28. The station made various arrangements to have available the 
services of first-class radiotelephone licensees when, in the opinion of the 


station management, they were needed. For approximately two years, the 
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chief engineer of the Lorain Telephone Company would send one of 
several engineers to the station when called. Thereafter, Mr. Powers, 
who is an employee of the Thew Shovel Company, was on call. Later, 
John Towner, who operates a radio and television repair service, was 
engaged. All of these arrangements contemplated payment on an hourly 
basis for time actually worked. : 

29. In August of 1961, after receiving a Commission citation for 
violation of certain rules including Rule 3.93(c), WWIZ twice ran an ad 
in a broadcast trade magazine seeking a first-class radiotelephone Opera- 
tor. No favorable response was received. The record does not disclose 
any other specific attempts to employ a full time first-class radiotelephone 
operator. | 
30. The logs required by Rule 3.111 include, among others, the 
operating constants of the last radio stage (total plate current and plate 
voltage), antenna current and frequency monitor reading. | Entries with 
respect to these readings are to be logged each 30 minutes. Transmitter 
logs submitted covering a composite week in 1959-1960 show little or no 
variation in these operating constants. For August 30, 1959, from 8:00 a.m. 
to 8:30 p.m., plate voltage and plate current remained at 2100 volts and 320 
milliampheres. Antenna current was 2.4 ampheres except at 7:30 and 8:00 
p.m. when it was recorded at 2.5 ampheres. Frequency was unchanged ex- 


cept for the period from 2:30 p.m. to 7:00 p.m. when it varied 
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from 1 - 2 cycles. On October 19, 1959, from 6:00 a.m, to 6:45 p.m. no 
variation in any of the values was recorded. On December 1, 1959, from 
6:00 a.m. until "sign off" at 5:01 p.m., plate current and antenna current 
were without change. Plate voltage remained at 2100 volts from 6:00 a.m. 
until 7:28 a.m., and for the rest of the day it was constant at 2150 volts. 
The frequency was at +1.5 cycles throughout the day except at 10:32 a.m. 
when it showed +1.2 and 11:35 a.m. when +1.8 was logged. On February 10, 
1960, plate voltage was shown at 2100 volts from 6:00 a.m. until 12:02 p.m. 
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from which time until "sign off’ at 6:02 p.m. it was recorded at 2150 volts. 
Plate current indicated 3.5 milliampheres from 6:01 a.m. until 7:33 a.m., 
and for the rest of the broadcast day at 3.20 milliampheres. Antenna current 
was at 2.3 ampheres from 6:01 a.m. until 7:03 a.m., and all subsequent en- 
tries for the broadcast day record 2.4 ampheres. Frequency showed -10 
cycles from 6:01 a.m. through 8:59 a.m., -9 cycles from 9:28 a.m. to 1:27 
p.m., and -10 cycles from 2:03 p.m. until 6:02 p.m. On April 21, 1960, 
plate voltage remained at 2100 volts from 6:00 a.m. to 9:37 a.m., at 2150 
volts from 10:02 a.m. to 2:02 p.m., and at 2200 volts from 2:35 p.m. until 
"sign off" at 7:17 p.m. Plate current at 320 milliampheres, antenna current 
at 2.4 ampheres, and frequency at +1.2 cycles were constant throughout the 
broadcast day. On June 17, 1960, plate voltage remained constant at 2150 
volts from 5:56 a.m. to 6:34 p.m., and was recorded at 2100 volts from 7:01 
p.m. until sign off" at 9:07 p.m. Plate voltage was shown at 320 milli- 
ampheres throughout the day, and antenna current was recorded at a steady 
2.4 ampheres except at 7:35 p.m. and 9:07 p.m. when it was logged at 2.3 
ampheres. Frequency variation was shown at 0 from 5:56 a.m. to 7:27 a.m., 
+1 from 7:58 a.m. to 11:01 a.m., +2 from 11:31 a.m. to 5:35 p.m., +1 from 
6:04 p.m. to 7:01 p.m. and 0 from 7:35 p.m. to 9:07 p.m. On September 10, 
1960, plate voltage was logged at 2100 volts from 5:57 a.m. to 9:02 a.m. and 
at 2150 volts from 9:38 a.m. to "sign off"' at 7:46 p.m. Plate current (320 
milliampheres), antenna current (2.4 ampheres), and frequency diviation (0) 
were constant throughout the day. 

31. WWIZ transmitter logs covering all or portions of the months of 
January, June and December, 1961, and January, February, March and 


May of 1962 were introduced into evidence. A number of these logs reflect 


the pattern indicated at paragraph 30, supra of little or no change in most 


of the meter readings. 13/ Other logs show slightly more frequent variations 
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in some or all of the meter readings, but most of the readings are recorded 
as steady throughout extended periods of the broadcast day-— 14’ still other 
lots reflect a pattern of relatively frequent variations in some or all of the 
meter readings +”. 15/ 


Asf For example, the logs of January 2, 3, 6, 11, June 9, 10, 11, and 
December 28, 1961. 


14/ For example, the logs of January 4, 5, 8, 9, 10, June 13, December 23, 
25, 27, 1961, May 5 and 25, 1962. 


15/ For example, the logs of June 14, 15, 16 (the three days immediately 
following an FCC inspection at which logging irregularities were noted), 
December 26, 29, 1961, March 13, 14, May 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 24, 27, and 28, 1962. 
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32. The only expert testimony offered regarding the probable accuracy 


of the log entries was that of Mr. Schafitz. His initial testimony with respect 
to the logs discussed at paragraph 30, supra, was that the entries were not 
improbable, allowing for the limitations of the meters themselves and the 
individuals who read them. Subsequently, he expressed the opinion that the 
consistent meter recordations during the composite week were not probable, 
nor were the entries in the logs of January and December, 1961 He was of 
the view that the logs after March 13, 1962, showed a substantial improvement 
and appeared "accurate enough, in general,’ basing his opinion, in part, on 
the more frequent variations recorded on the various meters. The improvement 
after March 13, 1962, was attributable to new instructions as to the keeping of 
the technical logs given by Mr. Schafitz to the operating staff. On the basis of 
the foregoing, it is found as a fact that prior to March 13, 1962, the operating 
logs of Station WWIZ were not accurately kept at all times and that the logs de- 
tailed at paragraph 30, and footnotes 13 and 14, supra, do not accurately depict 
the actual values which should have been recorded on the pertinent meters. 

33. The WWIZ transmitter logs disclose that the remote meters were 
not functioning between December 30, 1961 and March 12, 1962, although this 
fact was not reported to the Commission until March 7, 1962. 47 CFR 3.67(a)(3) 


requires that in the event of a malfunction of any part of the remote control 
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equipment resulting in improper control or inaccurate meter readings 
there shall be an immediate cessation of operation by remote control. 
47 CFR 3.93(b) requires that in the event the transmitting apparatus 


should be observed to be operating in a manner inconsistent with the 


station's instrument of authorization, 16/ and certain enumerated adjust- 


ments not here material are not effective in bringing it into proper opera- 
tion, a person other than a first-class radiotelephone operator and not 
acting under the immediate supervision of such operator "Shall be re- 
quired to terminate the station's emissions."' During the period when 

the remote control meters were not functioning there was no first-class 
radiotelephone operator employed full time by the station or in immediate 
control of the station's operations. Nevertheless, the station neither 


abandoned its remote control operation nor went off the air.27/ 


fs 
16) The WWIZ authorization specifically provides for remote control 
operation. 


17/ While the designated issues do not direct inquiry as to possible 
violations of Rules 3.93(b) and 3.67(a)(3), findings relating thereto are 
deemed relevant insofar as they may tend to illustrate the practical con- 
sequences of the failure to employ a full time first-class radiotelephone 
operator. 
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34. The order of designation herein states that the promise versus 
performance issue as to Station WFAR was included because of discrepan- 
cies in certain categories of programs between the proposals made in the 
prior renewal application and the program logs submitted in connection 
with the most recent renewal application. However, subsequent to the 
order of designation it was developed that the earlier program proposals 
were made for full time operation in contemplation of the grant of a then- 


pending application to switch from daytime to full time operation, which 
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application was not granted until midway in the most recent license term, 
while the composite week logs showing subsequent actual performance reflect 
daytime only operation because the dates of the composite week are all prior 
to the time when WFAR changed to full time operation. In that no meaning- 
ful result could be achieved by comparing WFAR'S full time proposals with its 
daytime performance, all parties agreed that the programming proposals 
should be compared to performance during representative periods of the 
station's full time performance. Accordingly, WFAR logs for what its 
licensee contended to be a representative full time week, and for a compos- 
ite week selected at random by the Hearing Examiner, were submitted. Also 
for consideration are the representations as to past programming contained 
in a renewal application filed on May 2, 1960, and amended on February 16, 
1961. (The statement relative to past programming in both the application 
and the amendment are the same. Insofar as they purport. to reflect past 
full time programming they may be compared to the proposals contained in 
the 1957 application. Insofar as the February 16, 1961 amendment repre- 
sents that no substantial programming changes are contemplated, the aver- 
ments as to past programming constitute representations as to future 
programming, and may appropriately be compared to actual performance in 
the week of January 14-20, 1962.) 

35. The statistics for the various weeks are as follows: 


Program Proposals Examiner's Representations as to past 
in Application of Composite performance in Renewal 
May 7, 1957 Week of 1960 Application of May 2, 1960 


Entertainment 81.31% 81.2% 84.1% 
Religious 2. 20 2.0 oe 
Agricultural 1.10 0.0 ' 1.0 
Educational 1.30 | 0.5 
News 11.10 12.0 
Discussion 0.39 : 0.0 
Talks 2.60 “20 
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Proposals in Renewal 
Application of 
May 2, 1960 Week of January 14-20, 1962 


Entertainment : 78.4% 
Religious y 2.6 
Agricultural 1. .3 
Educational K 1.0 
News 12.1 
Discussion 0. 0.2 
Talks ‘ 2.4 
Miscellaneous 3.0 

36. While no agricultural programs, as such, appear for the Ex- 
aminer’s composite week in 1960, WFAR did broadcast nine announcements 
running from one to over two minutes during the period for the Mercer 
County Extension Service. Educational programs other than those trans- 
mitted during the composite week were also broadcast by the station. For 
example, on Saturday, April 2, 1960, WFAR had programs of 15 and 30 
minutes prepared by the Mercer County PTA. In the discussion category, 
the Louise Gray Show, which involves discussions on a variety of subjects 
ranging from marital problems to hobbies, is broadcast several times a 
week and represents more of the program schedule than appears from the 
composite week logs. 

37. Mr. Schafitz is a life long resident of Sharon, Pennsylvania, a 
community directly adjacent to Farrell, and has that degree of familiarity 
with the area which is to be expected of a native. He has interviewed and 
spoken to leaders of service organizations, educational institutions and 
governmental bodies in the area seeking their views and participation in 
the programming of WFAR. The station's facilities are offered to the 
Shenango Valley Ministerial Association as well as to other religious groups 
not members of the Association. The station has never refused its facilities 


fer educational and political broadcasts, and equal time is offered to all 


157 [R. 985] 


parties. Staff members keep in close contact with school officials, and 
during a recent meeting of community organizations, WFAR was host to 
teachers representing six different schools. A weekly program devoted to 
actual in-school education is carried, as is another which deals with all 
facets of high school education. For the past seven years the station has 
carried a program series entitled "Tales of the Mahonig and Shenango 
Valleys" devoted to the history of the surrounding territory. Announce - 
ments and occasional programs are carried on behalf of the local library. 
The station's staff participates in local civic affairs and are members of 
local civic organizations. Local live public service presentations have 
been broadcast relating to educational, religious, discussion and other 
public service topics ranging in duration from 15 minutes to over four 


hours. 
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Issue #5 
38. Mr. Schafitz is a partner with Guy W. Gully in Community 
Telecasting Company, the permittee of WXTV. The various application 
forms executed and submitted by Community contained the following 
questions: 
Section I, 10(d) "Has the applicant or any party to this application 
been found guilty by any court of any felony or other crime involving 
moral turpitude... ." ! 
Section II, 10(e) "Is there now pending in any court or administrative 
body against the applicant or any party to this application any action 
involving any of the matters referred to in paragraph - « «(d) above?” 
In the original application filed on August 30, 1955, question 10(d) was 
answered in the negative, and question 10(e) was unanswered. Subsequent 
applications and amendments submitted through March 24, 1959, indicated 
no change in the answers to these two questions. ; 
39. Infact, Guy W. Gully was indicted by a grand jury of the United 
States District Court for the Southern District of New York for violation of 
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Title 15, Sec. 77 of the United States Code by conspiring to make use of 

the mails to sell an issue of common stock which had not been registered 
with the SEC. The record does not disclose the date of this indictment, but 
it was handed down subsequent to March 18, 1955, for that is the date recited 
in the indictment as the commencement of the conspiracy, and prior to Feb- 
ruary 17, 1960, on which date a story relating to the indictment was published 
in the Sharon Herald, a Sharon, Pennsylvania, newspaper. However, no 
finding is possible on this record as to whether the indictment was extant 
between August 30, 1955, and March 24, 1959, the dates between which 
Community filed with the Commission the various applications which failed 
to allude to the indictment. 

40. Schafitz himself did not know of this indictment until he read the 
newspaper story in the Sharon Herald on February 17, 1960. He discussed 
the matter with his attorney in the Spring of 1960, and, after such consulta- 
tion, did not initiate any correspondence to the Commission on the matter. 
On January 12, 1961, the Commission wrote Mr. Schafitz regarding the 
Gully indictment, and on February 24, 1961, a reply from Schafitz' attorney 
was received wherein it was stated that Schafitz had no knowledge of the 
Gully indictment at the time the various Community applications were filed, 


and, in any event, the offense for which Gully was indicted was neither a 


18/ : 
felony— nor acrime 


18/ Title 15, Section 77(x) of the United States Code provides that for 
conviction of the offenses enumerated in the Section, a prison term of up 
to 5 years may be imposed. Title 18, Section 1 of the United States Code 
provides: "Notwithstanding any Act of Congress to the contrary: (1) any 
offense punishable by death or imprisonment for a term exceeding one 
year is a felony.” 
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involving mora! turpitude and, therefore, not within the ambit of ques- 
tion 10(e}. 
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Issue # 6 

41. On October 4, 1955, the Commission wrote to Community in 
regard to its then pending application for a construction permit for a UHF 
station in Youngstown, Ohio. The letter noted that a construction permit 
issued to Mr. Schafitz' brother, Leonard J. Schafitz, had' been revoked 
for violation of 47 USC 308(a) and (b) and 47 CFR 1.305. It inquired 
whether Leonard Schafitz had any financial interest in the proposed UHF 
station and "whether Leonard J. Schafitz will, in any way, be connected 
with the management or operation of the proposed station."" On October 8, 
1955, Sanford Schafitz, on behalf of Community, filed an amendment to 
the application stating that Leonard had no financial interest in the applica~- 
tion, and that "Leonard J. Schafitz will, in no way, be connected with the 
management or operation of the proposed station." : 

42. Leonard Schafitz was employed at WXTV from approximately 
September, 1960 until the station went dark on February 27, 1962. He 
was employed primarily as a salesman, but served on occasion as a per- 
former, photographer or cameraman. He had no ownership interest in 
the station, and performed no managerial duties. | 

43. Sanford Schafitz had not kept a copy of the letter of October 8, 
1955, nor did he check the Commission's files to refresh his recollection 
as to the scope of his commitment. At the time he hired his brother some 
five years after making the commitment, he did not recall it as being so 
broad as to preclude Leonard's employment as a salesman. 

CONCLUSIONS | 


Issue #1 
1. Since the issuance of the construction permit for;Station WWIZ, 
Sanford A. Schafitz has been a sole proprietor or the owner of all or a 
majority of the voting stock of the corporation holding the Commission's 
instrument of authorization. Thus, there has been no transfer of control 
out of his hands in the sense that title to a majority ownership interest had 
passed to another. However, in determining control, the Commission 


looks beyond mere legal title, and considers whether other factors may 
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lend dominance to a party nominally having only a minority interest or 
even no immediate legal interest at all. For example, evidence that 
effective operating authority has been abandoned to a minority owner or his 


nominee, or 
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that business, family or financial considerations permit a non-majority 
owner to dictate to the holder of ostensible legal control might lead the 
Commission to conclude that the practical control of an organization lies 
in hands other than those of the majority owner. This is not to say, how- 
ever, that mere participation by, or consultation with, a minority owner 
proves a transfer of control, for the Commission does not blind itself to the 
fact that both legal and business considerations require that the voice of 
the minority must at least be heard, and, when its counsel is deemed 
sound, heeded. 

2. Nothing on this record even implies that the Lorain Journal or 
anyone connected therewith had anything to do with Mr. Schafitz filing an 
application and securing a construction permit for Station WWIZ. The 
Journal's first interest in the station was evinced some two months after 
the grant of construction permit when Mr. Horvitz first contacted Mr. 
Schafitz, and another two months elapsed before these gentlemen, in 
September of 1958, entered into discussions relating to the ownership of 
the station. Matters moved rapidly thereafter, and it took only a few days 
for Schafitz and Horvitz to reach a meeting of minds as to the general out- 
lines of a plan whereby a corporation would be created in which the Journal 
would have first call on the profits through ownership of preferred stock, 
but Schafitz would retain operational control through ownership of a major- 
ity of the voting stock. This meeting of the minds did not achieve the status 
of an oral contract because, although each party believed that the other was 
ready, willing and able to consummate the understanding, it was also under- 
stood that either party could back out at any time prior to the signing of the 


final contract. 
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3. Whether or not the parties might, at this time, have been inter- 


ested in transfer of all or a majority of the voting stock to the Journal, 
they were deterred by a practical consideration. Schafitz' reason for 
selling an interest in the Lorain facility was to secure immediate cash to 
devote to his UHF venture in Youngstown. The Journal was of the view 
that if it attempted to acquire legal control of the station the application 
therefor would be forced to hearing by the Elyria-Lorain Broadcasting 
Company, thereby long postponing the date on which any payment could 
be made to Schafitz. Irrespective of whether the parties were content 
with this situation, they accepted it, and there is nothing on this record 
to establish that, at this stage of the affair, their intention was to utilize 
a subterfuge whereby actual control would pass to the Journal while 
apparent legal control would remain in Schafitz, or that they had any 
covert understanding that at some subsequent time there would be an 
attempt to adjust their ownership interests. 

4. While the mechanical task of organizing the corporation was 
handled by a lawyer of Mr. Schafitz acquaintance, the form in which the 
corporation was to be organized was suggested by Mr. Kane, an attorney 


and accountant employed by the Horvitz interests. Kane's services 
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as an authority on corporate law were offered to Schafitz by Horvitz in 
order that the corporate organization might be set up ina manner which 
would induce the Journal to invest and which would permit Schafitz to take 
fullest advantage of the tax situation. Kane's primary duty remained, of 
course, to his employer, but as an attorney he also acquired a duty to 
Schafitz to reveal his relationship to the Horvitz interests and to advise 
Schafitz to the best of his ability. The circumstances under which Kane and 
Schafitz met and conferred could leave no doubt in Schafitz' mind as to Kane's 
relationship to Horvitz, and there is absolutely nothing on this record to 
warrant a conclusion that Kane's advice to Schafitz was not.entirely proper 
or differed in any way from that which Schafitz might have obtained from 


any other lawyer of similar experience and specialty. 
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5. Ohio law required that Schafitz appoint a statutory agent for the 
purpose of accepting service of process for his corporation, and that such 
agent be a resident of the county where the principal office of the corpora- 
tion was to be located. Schafitz asked Horvitz to recommend an individual 
for that position, and Horvitz suggested Mr. Wickens, a local attorney. 
Wickens had not'’been consulted by Horvitz regarding the appointment, nor 
did he know of the recommendation. The first he heard of the matter was 
when Schafitz came to his office, introduced himself, and asked Mr. Wickens 
to undertake the job. Wickens, who serves ina similar capacity for other 
corporations, agreed to undertake the role. While the duties of the statu- 
tory agent are such that he is without power to control or even influence 
corporate affairs, and Schafitz acceptance of Horvitz recommendation for 
the position cannot be deemed as tending to prove that Horvitz controlled 
the selection of important corporate officilas, the fact that Schafitz solicited 
and accepted Horvitz recommendation indicates that at this time Schafitz 
reposed confidence in Horvitz and anticipated that Horvitz would, in fact, 
acquire an interest in the broadcast station. 

6. When Horvitz was shown the organizational documents of the 
new corporation as drafted by Schafitz’ attorney, he insisted that certain 
changes must be made before the Journal would agree to invest. The net 
effect of these changes was to guarantee that the preferred stock which 
would be owned by the Journal would receive precedence as to income and 
on dissolution; that the Board of Directors would be fixed at three members 
serving for three years; that the corporation could not draw checks without 
two signatures, one of whom would represent the Journal; and that the 


1/ 


Journal would have veto power over attempts to remove directors, — amend 


the Code of Regulations or By-Laws, or encumber corporate property. 
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These modifications were drafted by Kane and accepted by Schafitz, and, to- 
gether with the parties' agreement that the WWIZ books would be kept at and 
by the employees of the Journal, constitute the backbone of the case in favor 
of a conclusion that Schafitz transferred control to the Journal. 


1 
Li The Journal's right to elect one director to the three man board was 
protected by the cumulative voting provision of Ohio law. 
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7. It is apparent that on November 12, 1958, when the parties entered 
into the various contracts effectuating their arrangement, the Journal had 
succeeded in freezing the corporate structure in its initial form for a period 
of three years, and in insuring itself continuing scrutiny of the corporate 
books, These results might be construed as tending to demonstrate the ac- 
quisition by the Journal of effective control of the corporate operations, or 
merely illustrating the steps taken by a substantial minority owner to safe- 
guard its investment. Which of these alternatives was the true intent of the 
parties must be determined from the actual results which flowed from the 
transaction. : 

8. The first, and perhaps most significant, matter to be considered is 
the identify and actions of the third director, for if the purpose of the Novem- 
ber 12, 1958 contracts was to transfer effective control to the Journal, he was 
the fulcrum on which the lever of that control would be turned. If he was the 
Journal's creature, Schafitz' ownership of the majority stock interest was 
meaningless. Without him, the Journal's voice was no louder than of any 
other owner of a substantial minority interest, and in an ultimate test of 
authority it could not be sure of imposing its will on the corporation. 

9, Mr. Wickens is a leader of the Lorain bar, and, indeed, is prominent 
in the legal profession in the State of Ohio. While he has performed legal 
services for the Lorain Journal, they have not been frequent. His background, 
prospects and actions are not those of a man calculated to subserviently serve 
the dictates of a minority stock owner or to participate ina subterfuge de- 


signed to mislead an administrative agency as to the true status of the control 


of a corporation. Both his testimony and his demeanor in delivering it, 


stamped him as a witness entirely worthy of belief. 


[R. 989] 164 


10. Mr. Wickens regarded the running of corporate affairs as 
a matter primarily the interest of Schafitz and Horvitz who represented 
the ownership interests, although he felt he should be kept abreast of 
corporate affairs so he could perform his duties intelligently. No con- 
troversy between Schafitz and Horvitz ever required resolution by vote 
of the directors, but Wickens was never a dummy director for either 
side, and, if such controversy had arisen, it is concluded that Wickens 
would have cast his ballot in what he deemed the best interests of the 
corporation. Thus, the election and perpetuation of Mr. Wickens on the 
Board of Directors cannot be considered a symptom of actual control by 
the Journal, although to the extent that he might be expected in the event 
of a disagreement between Schafitz and Horvitz to vote for that position 
which he deemed in the best interests of the corporation rather than 
blindly adopt Schafitz position, his election to the Board of Directors 
tended to dilate Schafitz ability to arbitrarily direct corporate acts. How- 
ever, the election of a director who is more likely to cast his ballot in 
fulfillment of his legal duty to act in what he regards as the best interests 
of the corporation, rather than in unreasoning support of the majority 
stockholder, is not an unauthorized transfer of control within the prohi- 


bitions of the Communications Act 
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or the Commission's policy. Mr. Wickens presence on the Board of 
Directors is not deemed as tending to demonstrate that WWIZ, Inc. is or 
was actually "controlled" by anyone other than Sanford Schafitz. 

11. The keeping of the station's books by the Journal staff served 
to save WWIZ the trouble and expense of this essential task. However, 
coupled with the requirement that every check bear the signature of a 
Journal representative, it also served to provide Mr. Horvitz with im- 
mediate and constant information as to the station's receipts and expendi- 
tures. It was the practice of the Journal staff to direct unusual expendi- 


tures to Horvitz' attention, and to withhold the issuance of checks until 
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his approval was secured. Nevertheless, the record shows that all ex- 


penditures were initiated by Schafitz and, in those few instances where 
Horvitz objected, Mr. Schafitz' desires ultimately prevailed. While this 
aspect of the parties agreement is not inconsistent in theory with the 
concept of actual control resting in the Journal, its operation in actual 
practice leads to the conclusion that it was merely a device whereby a 
substantial minority owner was enabled to keep a close scrutiny of the 
controlling owner's management of the business. 

12. The actual conduct of the business and broadcast operations 
of the station has remained entirely in Schafitz' hands. He himself or his 
nominee has functioned as station manager, and on the one occasion when 
Horvitz recommended a manager, his candidate was refused. When 
Schafitz announced to the directors' meeting of November 1; 1961, that 
he intended to hire his brother Leonard, Horvitz did not place a firm rein 
on what he apparently regarded as incipient menetiem = Schafitz was 
wholly responsible for the WWIZ programming, and determined to affiliate 
with a network and signed the contract without consulting anyone. He select- 
ed the original location of the station's studios, and in reaching his decision 
occasioned the Journal unnecessary expense by first agreeing to locate in a 
building owned by the newspaper but changing his mind after the Journal 
had had plans drawn up to remodel the structure. He subsequently moved 
the studios although the move was contrary to Horvitz business judgment. 
Schafitz drew up the rate card and set the station's advertising policy, dis- 
regarded Horvitz’ advice relative to adhering to the rate card, and, on one 
occasion, rejected advertising proffered on behalf of the Journal. The record 
is replete with evidence of instances where Schafitz acted in the manner of a 
controlling owner, and barren of evidence of any instance where Horvitz' or 
the Journal's view ultimately prevailed when it conflicted with that of Schaftiz. 
While the corporate offices of Secretary and Treasurer were held by repre- 
sentatives of the newspaper, the operational functions of these offices was 


purely routine, and, although the incumbents of 


2/ Although Horvitz voted to approve Leonard's employment only if his 
compensation was to be reasonable, it would have been a simple matter for 
him, if he actually exercised even negative control of the corporation, to 
have blocked Leonard's employment or subjected it to a specific limit of 
compensation. 
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these offices acted as a conduit of information to Mr. Horvitz, there is 
no evidence that they influenced, much less controlled, the activities of 
the corporation. 

13. Thus, while the corporate structure devised might, if viewed in 
a vacuum, be considered a device whereby the Journal could exercise prac- 
tical control over the corporation, the functioning of that structure in actual 
practice indicates that effective authority remained with Mr. Schafitz. It 
is concluded the arrangement was designed for the purpose of assuring 
that the minority stockholder in a close corporation could safeguard its 
legitimate financial interests while leaving effective control of the opera- 
tion in the hands of the majority stockholder. It is further concluded that 
the execution and effectuation of the contracts of November 12, 1958, were 
not part of a plan to transfer control of WWIZ, Inc. to the Journal without 
the prior consent of the Commission, that no such plan has existed, and 


that the Journal has not exercised such control. 


Issue #2 


14, The WWIZ renewal application filed on July 5, 1961, answered 
certain questions by indicating that the information was already on file with 
the Commission but, it did not, as required by the instructions on the ap- 
plication form, identify the documents in which the information was con- 
tained. Nevertheless, the information actually was on file, the Commis- 
sion did not request the applicant to supply the missing identification, and 
the applicant never failed to furnish any additional information which the 
Commission requested. While the failure to comply with the instruction 


as to identification of documents on file was a violation of Rule 1.304(a), 
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the applicant's intention was clearly not to abandon the prosecution of 
its renewal application, nor did it fail to respond to any request for addi- 
tional information as contemplated by Rule 1.312(b). The failure to 
properly complete application forms submitted to the Commission is an 
unnecessary burden on the administrative process and cannot be con- 
doned. However, in this instance where the information actually was on 
file, the Commission did not indicate the defects in the application to 
WWIZ nor request additional information, and the applicant clearly 
intends to prosecute the application, dismissal of the application is not 
deemed an appropriate measure. 
Issue #3 

15. From April of 1959 through April or May of 1960, Schafitz 
devoted less than full time to WWIZ. From May of 1960 through March 
of 1962 he devoted virtually no time to the Lorain facility. In his absence 
there was no regular full time first-class radiotelephone operator em- 
ployed by the station. Although arrangements were made whereby vari- 
ous first-class radiotelephone licensees who had other regular employ- 
ment in the Lorain area were on call when, in the opinion of the station 


management, 
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they were needed, such arrangements do not satisfy the requirements of 


Rule 3.93(c), and it is concluded that from April of 1959 through March 


of 1962, the station was operated in violation of that Rule. 

16. During the period from August 30, 1959 to March 13, 1962, 
the entries in the station's operating logs were not accurately kept at all 
times and the logs do not accurately depict the actual values which should 
have been recorded on the pertinent meters. This condition was violative 
of Rule 3.111(b), for implicit in the requirement therein that certain logs 


be kept is the further requirement that such logs be maintained with all 


reasonable accuracy. Whether the imperfections in the logs stemmed 


from the fact that they were prepared in advance, filled in at the conclus- 


ion of the broadcast day, or filled in at the proper time but without any 
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actual reading of the meters, cannot be ascertained from this econ” 


Whichever of these alternatives may be correct, the root cause of the 
improper logging must be deemed to be the failure to employ a full time 
first-class radiotelephone licensee, for such an employee would be ex- 
pected to be cognizant of the necessity of maintaining operating logs in 
the manner specified by the Commission's Rules. 

17. The failure to discontinue remote operation or take the station 
off the air during the early part of 1962 when the remote meters were 
not functioning, as required by Rules 3.67(a)(3) and 3.93(b) illustrates 
graphically that the WWIZ policy of having local engineers available for 
technical services "as needed" did not satisfy the spirit or purpose of 
Rule 3.93(c). That so gross a violation of the Commission's Rules could 
be continued over so protracted a period of time bespeaks an almost total 
lack of responsible supervision over the technical operation of the station, 
and rebuts Mr. Schafitz' contention that his presence at WXTV, only a two 
hour drive away, satisfied the requirements of Rule 3.93(c), as qualified 
by Rule 3.93(d), for it cannot persuasively be contended that his duties at 
WXTV "in nowise interfered with the proper operation" of WWIZ as re- 
quired by Rule 3.93(d). 

18. It is also concluded that prior to March 13, 1962, the operating 
logs of Station WWIZ were maintained in violation of Rule 3.113. The lack 
of record evidence as to the technical qualifications of the individuals who 
kept the logs must be deemed as a failure to carry the burden of proof by 
the applicant on this aspect of Issue #3, but the inaccuracy of the logs prior 
to Schafitz' instructions with respect thereto on March 13, 1962, and the 
subsequent improvement in log keeping implies a lack of competence prior 
to the giving of such instructions on the part of the persons who kept the logs. 


3/ The pattern of frequent variations reflected in the recorded readings 
for June 14-16, 1961, immediately following an FCC inspection, and after 
March 13, 1962, when Schafitz gave new instructions as to log keeping, ef- 
fectively negates any likelihood that the inaccurate readings stemmed from 
defective meters or inability of the staff to read them more precisely. 


[R. 9931 
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Issue #4 . 

19. No significant variation is shown between Mr. Schafitz’ pro- 
gramming representations for Station WFAR and the station's subsequent 
full time performance. While the various logs submitted indicate that in 
certain non-entertainment categories the station did not always broadcast 
the full percentage of its time it had anticipated, these deficiencies were 
not substantial (except for the lack of agricultural programming in the 
Examiner's composite week of 1960), and all of the deficiencies did not 
necessarily recur. In fact, the logs indicate that a greater percentage of 
time than proposed was devoted to certain non-entertainment types of 
programming. Moreover, the record indicates that the station transmitted 
a substantial amount of non-entertainment programming at times other 
than those depicted by the submitted logs. It is concluded! that the WFAR 
programming has been in basic accord with its representations to the 
Commission, and the Commission can rely on the station's present pro- 
gramming representations. : 

20. Mr. Schafitz is a life long resident of Station WFAR's service 
area, and he has actively sought the views and participation of local 
leaders with respect to the station's programming. Staff members are 
also active in local organizations. The station has broadcast a Significant 
number of programs dealing with local affairs, and makes its facilities 
available to local public service organizations. It is concluded that the 
station's proposals are designed to meet the needs and interests of 
Farrell, Pennsylvania. | 


Issue #5 


21. The Commission's application form inquires at Sec. II, 10(e) 


whether there is pending with respect to any party to the application any 


action involving a felony or other crime of moral turpitude. In the original 
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application of the partnership of Sanford A. Schafitz and Guy W. Gully, 
d/b as Community Telecasting Company filed on August 30, 1955, this 
question was unanswered. Subsequent applications and amendments 
submitted through March 24, 1959, indicated no change in the answer to 
this question. Thus, in effect, none of the pertinent applications purported 
to answer the question. In fact, sometime between March 18, 1955 and 
February 17, 1960, Guy W. Gully was indicted by a grand jury of the 
United States District Court for the Southern District of New York for 
violation of Title 15, Sec. 77 of the United States Code. This was an in- 
dictment for a felony since conviction involved a possible prison term of 
five years, and Title 18, Sec. 1 of the United States Code defines a felony 
as any offense punishable by imprisonment for a term exceeding one year. 
Thus, if the indictment was outstanding at the time any of the applications 
or amendments were filed, it should have been reported in response to 


Section II, question 10(e). 
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22. It is not possible to ascertain from this record whether the 
indictment was outstanding at the time any of the pertinent applications 
were filed. Conceivably, it could have been brought in between March 24, 
1959, the date of Community's last filing, and February 17, 1960, the 
date on which it became the subject of a newspaper story. In that event, 
the conclusion on Issue #5 would have to be favorable to Community, for 
the issue, as worded, is concerned only with applications actually filed, 
and is not directed to any possible failure to supplement existing applica- 
tions with information as to subsequent happenings. 

23. But such a favorable conclusion is not possible, for the burdens 
of proof and proceeding with the introduction of evidence under Issue #5 
were on Community, and the failure of the record to contain the vital fact 
of the date of the indictment must be considered to be the product of Com- 


munity's failure to carry its burdens. 
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24. While Community's failure to carry its burden of proof under 
this issue must have certain consequences with respect to its Own appli- 
cation, such failure need not reflect on Mr. Schafitz as an individual nor 
prejudice his other applications herein. The record establishes that 
Schafitz had no knowledge of the indictment until February 17, 1960, well 
after the last application was filed on March 24, 1959. Moreover, it is 
noted that counsel for Mr. Schafitz in this proceeding did not hold himself 
out as also representing Mr. Gully, and that at the time of the hearing, 
Schafitz and Gully were in an antagonistic position. While animosity be- 
tween the partners leading to a failure of communication cannot excuse the 
partnership entity from fulfilling all of its obligations, it does lend credi- 
bility to Schafitz' claim of ignorance as to Gully's activities, and tends to 
exculpate him, as an individual, from responsibility for Community's 
failure. 

25. A similar conclusion with regard to Schafitz personally would 
obtain even if it were demonstrated that the indictment was outstanding 
when one or more of the subject applications and amendments were filed. 
He had no knowledge of the matter, and, although as a partner in Com- 
munity he could not escape the consequences to that applicant of an omis- 
sion of material facts within the knowledge of another partner, no reflec- 
tion on his own character or respect for the Commission's processes is 
shown. 

26. Nevertheless, a conclusion adverse to Community of Issue #5 
must be reached by virtue of its failure to introduce evidence necessary 
to a factual resolution of the issue. 

Issue #6 

27. In direct response to the question posed by Issue #6, it is con- 
cluded that the employment of Leonard J. Schafitz at Station WXTV was 
contrary to the representations made by the permittee in the application 


for construction permit for said station. This conclusion is 
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inescapable in view of the unequivocal nature of the permittee's state- 
ment in the amendment of October 8, 1955, that "Leonard J. Schafitz 


will, in no way, be connected with the management or operation of the 


proposed station,” and the undisputed fact that between September of 


1960 and February of 1962, Leonard J. Schafitz was employed at WXTV 

as a salesman, performer, photographer and cameraman. However, in 

determining the significance of this conclusion, the surrounding circum- 
stances must be considered. 

28. This record contains no evidence of, nor is the Examiner 
aware of, any Commission rule or enunciated policy designed to prevent 
the employment at commercial broadcast facilities of individuals formally 
associated with licensees or permittees whose operating authority has 
been revoked. Nor is there anything on this record to indicate any Com- 
mission policy or pronouncement to the effect that the public interest would 
be ill served by the employment in a non- managerial capacity of Leonard 
Schafitz, as an individual, in the broadcast industry, or, specifically, at 
Station wxrv.4/ Thus, it cannot be inferred that the Commission relied, 
even in part, on the commitment not to hire Leonard Schafitz when it made 
its grant to Station WXTV. 

29. This, of course, is not to suggest that the Commission does or 
should countenance deliberate falsity or lack of candor on the part of an 
applicant merely because the specific matter under interrogation is not 
likely to be dispositive of the application. In such a situation, the inten- 
tion to deceive rather than the materiality of the deception, must control, 
WOKO, Inc. 329 US 233. 

30. However, the facts here establish no intention to deceive. 
Sanford Schafitz did not keep a copy of his commitment to the Commission, 
and when he hired his brother, some five years later, he did not recall it 
to have been so broad as to preclude Leonard's employment as a salesman. 
While he would have been wiser to have checked to determine the exact 


scope of his commitment, after the lapse of so long a period of time it was 
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not unreasonable of him to believe that his brother's employment in rou- 

tine, non-managerial duties was a matter of disinterest to'the Commission, 
and outside the scope of his earlier representation, especially in view of 

the fact that the Commission had raised no question with respect to Leonard's 
employment in more responsible positions at WWIZ. It isinot concluded that 
at the time Sanford Schafitz made his commitment to the Commission that 

he intended to hire his brother in any capacity, or that when he actually 

hired Leonard he realized that he was violating that commitment. It is 

not concluded that the incident warrants any adverse conclusions as to 


Sanford Schafitz' character. 


4/ 


= Significantly, no party suggests that the Commission views or should 
view Leonard Schafitz' employment at Station WWIZ as a factor in deter- 
mining whether that station has been operated in the public interest. 
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Issues #7 and #8 

31. Issues 1, 2 and 6 have been resolved in favor of the applicants. 
It has been concluded that WWIZ, Inc. did not transfer control of Station 
WWIZ to the Lorain Journal Company without the prior consent of the 
Commission; that WWIZ, Inc.'s failure to furnish properly the informa- 
tion called for by the application form did not constitute a failure to 
prosecute its application within the contemplation of the Commission's 
Rules; and that the WFAR programming meets the needs and interests of 
Farrell, Pennsylvania, and did not vary significantly from that licensee's 
programming representations in its application. Issues 3 and 5 have 
been resolved adversely to the applicants. It has been concluded that 
WWIZ, Inc. violated Rules 3.93(c), 3.111 and 3.113, and that Community 
Telecasting Company failed to introduce necessary evidence and to carry 
its burden of proof with respect to the Gully indictment. Issue 6 has 
been resolved adversely to the applicant, but it has been concluded that 
the permittee's failure to live up to its representation is without decisional 


significance in determining whether the applicants herein possess the 
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requisite qualifications to be licensees of the Commission. There remains 
to be decided the impact of these conclusions on the various applications 
under consideration. 

32. Turning first to the applications of Community Telecasting 
Company for Station WXTV, it is concluded that they must be denied. 

When an application is designated for hearing and the burden of proof on 
the hearing issues is imposed on the applicant, that burden must be car- 
ried or the application will be denied. Issue 5 herein clearly indicated that 
the Commission sought information as to whether the various applications 
filed by Community improperly failed to reveal information as to the indict- 
ment of Guy W. Gully. Basic to the inquiry on this point was the date on 
which Mr. Gully was indicted, or at least information as to whether the 
indictment was outstanding when the pertinent applications were filed. 
Community's failure to introduce this fundamental evidence frustrated the 
Commission's inquiry, and rendered impossible meaningful findings and 
conclusions on Issue 5. Absent a resolution of this issue, Community's 
applications cannot be granted, and, since the inability to resolve the 
issue stems from Community's own failure to carry its burdens in this 
proceeding, the appropriate disposition of the applications is denial. 

33. The barrier, if any, to renewal of the license of Station WWIZ 
lies in the violations of Rules 3.93(c), 3.111 and 3.113. The Commission 
does not view lightly its requirements regarding the employment of qual- 
ified technical personnel, and has rejected applications where the appli- 
cant failed to demonstrate that the employees it proposed to hire would 


guarantee the full time presence of a first-class operator, Birney Imes, Jr., 
17 RR 419. In this instance the violation of Rule 3.93(c) is clear, and in no 


measure offset by Mr. Schafitz purported availability on two hours notice 
or the arrangements with local technicians for engineering service as 
needed. The fallibility of these measures is demonstrated by the station's 


long continued operation in 
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violation of Rules 3. 67(a)(3) and 3.93(b), and by the improper log keeping 
pursuant to Rules 1.311(b) and 1.113. Moreover, the station's attempts 
to secure a full time first-class radiotelephone operator were feeble, and 
did not constitute a diligent attempt to bring itself into compliance with 
the Commission's Rules. 

34. Nevertheless, the Commission's precedents do not indicate 
that a denial of renewal is mandatory in these circumstances. Very re- 
cently the Commission was confronted with a markedly similiar set of 
Rule violations by Station WMIS, Natchez, Mississippi. There, on three 
occasions between December 5, 1960 and October 23, 1961, the station 
was discovered to be operating without a first-class radiotelephone oper- 
ator in violation of Rule 3.93(c); had been operated by remote control 
with inoperative meters; and had entered fictitious readings of the remote 
control meters in the operating logs. However, the Commission took into 
consideration mitigating circumstances and renewed the license, although 
granting the equivalent of a short term renewal, see Public Notice released 
February 6, 1963, Mimeo. No. 31408. Here, the applicant has offered in 
mitigation the fact that Sanford Schafitz, who controlled the station and in- 
tended to act as its engineer, was devoting all of his time and available 
funds to an unsuccessful attempt to inaugurate a UHF service in Youngstown, 
Ohio. The similarity between the two cases leads to the conclusion that the 
technical violations do not stand as an absolute bar to renewal of the WWIZ 
license, and that the public interest would be served by a grant of the WWIZ 
renewal on terms similar to those which governed the grant to Station WMIS. 

35. It has been concluded that no unauthorized transfer of control of 
Station WWIZ from Sanford A. Schafitz to the Lorain Journal Company has 
taken place. There is no suggestion in the order of designation or on this 
record that the Lorain Journal is in any way unqualified as a licensee, or 
that any reason exists, other than the question ofa possible unauthorized 
transfer, why the application for voluntary transfer of control should not 
be granted. Under these circumstances, the public interest would be 


served by a grant of the transfer application. 
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36. The only issue relating directly to Sanford Schafitz' various 
applications for Station WFAR is that relating to the comparison of the 
station's programming promises versus its actual performance, and 
the suitability of the station's programming to meet the needs of the 
community to whichitis assigned. This issue has been resolved favor- 
ably to the station. The adverse conclusion on the issue as to the Gully 
indictment has been held not to reflect unfavorably on Mr. Schafitz, and 
the circumstances surrounding the hiring of Leonard Schafitz indicate 
that the incident does not warrant any adverse conclusion as to Sanford 
Schafitz’ character. It is concluded that a grant of the pending applica- 
tions relating to Station WFAR would serve the public interest. 
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ACCORDINGLY, IT IS ORDERED, This 5th day of March, 1963, 
That, unless an appeal from this Initial Decision is taken to the Commis- 
sion by a party or the Commission reviews the Initial Decision on its 
own motion in accordance with the provisions of Section 1.153 of the 
Rules, the application of WWIZ, Inc. for renewal of license of Station 
WwWIZ, Lorain, Ohio (Docket No. 14537, File No. BR-3707) IS GRANTED, 
effective October 1, 1961; the application of WWIZ, Inc. and the Lorain 
Journal Company for voluntary transfer of control of Station WWIZ, 
Lorain, Ohio, from Sanford A. Schafitz, transferor, to The Lorain 
Journal Company, transferee, (Docket No. 14538, File No. BTC-3765) 
IS GRANTED; the application of Sanford A. Schafitz for renewal of license 
of Station WFAR, Farrell, Pennsylvania (Docket No. 14539, File No. 
BR-3014) IS GRANTED; the application of Sanford A. Schafitz for license 
to cover construction permit for Station WFAR, Farrell, Pennsylvania 
(Docket No. 14540, File No. BL-7798) IS GRANTED; the application of 
Sanford A. Schafitz for modification of license of Station WFAR, Farrell, 
Pennsylvania (Docket No. 14541, File No. BML-1881) IS GRANTED; the 
application of Sanford A. Schafitz for license to cover construction per- 
mit for Station WFAR, Farrell, Pennsylvania (Docket No. 14542, File 
No. BL-8024) IS GRANTED; the application of Sanford A. Schafitz and 
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Guy W. Gully, d/b as Community Telecasting Company for modification 
of construction permit for Station WXTV, Youngstown, Ohio (Docket No. 
14543, File No. BMPCT-5451) IS DENIED; the application of Sanford A. 
Schafitz and Guy W. Gully, d/b as Community Telecasting Company 
and WXTV, Inc. for assignment of construction permit from Community 
Telecasting Company, assignor, to WXTV, Inc., assignee, (Docket 
No. 14544, File No. BAPCT-276) IS DENIED; and the application of 
Sanford A. Schafitz and Guy W. Gully, d/b as Community Telecasting 
Company for license to cover construction permit for Station WXTV, 
Youngstown, Ohio (Docket No. 14545, File No. BLCT-1063) IS DENIED. 


/s/ Chester F. Naumowicz, Jr. 
Hearing Examiner | 
Federal Communications Commission 


Released: March 6, 1963 

and effective 50 days thereafter, 
subject to the provisions of the 
Rule (1.153) cited in the ordering 
clause above. Exceptions, if any, 
must be filed within 30 days of the 
release date unless an extension is 
duly granted. 
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Before the FCC 64-249 
FEDERAL COMMUNICATIONS COMMISSION 48076 
Washington, D. C. 20554 


In re Applications of 
L W.W.LZ., INC. 
Lorain, Ohio 


) 
) 
) 
es 
(a) For Renewal of License of DOCKET NO. 14537 
Station WWIZ, Lorain, Ohio ) File No. BR-3707 
) 
) 
) 
) 
) 
) 
) 


DOCKET NO, 14538 
File No. BTC-3765 


(b) For Voluntary Transfer of Control 
of Station WWIZ, Lorain, Ohio from 
Sanford A, Schafitz, Transferor, to 
The Lorain Journal Company, 
Transferee 


SANFORD A. SCHAFITZ 
Farrell, Pennsylvania 


DOCKET NO. 14539 
File No. BR-3014 


DOCKET NO. 14540 
File No. BL-7798 


(a) For Renewal of License of 
Station WFAR, Farrell, Pennsylvania 


) 
) 
) 
) 
) 
(b) For License to Cover Construction 
Permit for Station WFAR, ) 
Farrell, Pennsylvania ) 
(c) For Modification of License of ) DOCKET NO. 14541 
Station WFAR, Farrell, Pennsylvania ) File No. BML-1881 
DOCKET NO. 14542 
) File No. BL-8024 
) 
) 
) 
») 


For License to Cover Construction 
Permit for Station WFAR, 
Farrell, Pennsylvania 


Sanford A. Schafitz and Guy W. Gully, d/b 
as COMMUNITY TELECAST ING COMPANY 
Youngstown, Ohio 


be 4 
(a) For Modification of Construction Permit) DOCKET NO. 14543 
for Station WXTV, Youngstown, Ohio File No. BMPCT-5451 


DOCKET NO, 14544 


(b) For Assignment of Construction Permit ( 
File No. BAPCT-276 


) 
t ) 
from Community Telecasting Company, ) 
Assignor, to WXTV, Inc., Assignee ) 
) 
) 
) 
) 


DOCKET NO. 14545 
File No. BLCT-1063 


(c) For License to Cover Construction 
Permit for Station WXTV, 
Youngstown, Ohio 


180 
[1155] 


Appearances 


John C, Doerfer, on behalf of WWIZ, Inc. and Sanford A. Schafitz; 
Clair L. Stout (Dow, Lohnes and Albertson) on behalf of The Lorain 
Journal Company; Paul Dobin, Marcus Cohn and Stanley B, Cohen (Cohn 


—<—— 


and Marks) on behalf of The Elyria- Lorain Broadcasting Company; and 
John B, Letterman on behalf of the Chief, Broadcast Bureau, Federal 


Communications Commission. 
DECISION 


By the Commission: Commissioner Hyde absent; Commissioner Cox 
not participating. 

1. Before the Commission for final decision are the above-cap- 
tioned and described applications relating to WWIZ, Lorain, Ohio, WFAR, 
Farrell, Pennsylvania, and WXTV, Youngstown, Ohio. The specific is- 
sues in this proceeding are set forth in paragraph 1 of the Initial Deci- 
sion of Hearing Examiner Chester F. Naumowicz, Jr, (FCC 63D-28, re- 
leased March 6, 1963) and will, therefore, not be repeated here. Briefly 
summarized, they require a determination of (a) whether as a result of 
certain agreements or understandings and contracts, control of WWIZ, 
Inc. was transferred to the Lorain Journal Company without the prior 
consent of the Commission, and whether the Lorain Journal exercised 
control over WWIZ, Inc., without the prior consent of the Commission; 
(b) whether WWIZ has failed to furnish certain information required by 
the Commission's application for renewal of license form, has accord- 
ingly failed to prosecute its application, and whether, therefore, said 
application should be dismissed; (c) whether during the past license 
period WWIZ violated the provisions of the Commission's Rules setting 
forth the requirements concerning the employment of qualified personnel; 
(d) a promise versus performance issue in regard to WFAR's program- 
ming and whether WFAR's programming proposals are designed to meet 


the needs and interests of Farrell, Pennsylvania; (e) whether in various 
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applications filed with the Commission, Sanford A. Schafitz and Guy W. 
Gully, d/b as Community Telecasting Company, engaged in misrepresen- 
tations to the Commission or were lacking in candor or omitted to set 
forth material facts with respect to the indictment of Gully for violation 
of the provisions of Title 15, Section 77 of the United States Code; (f) 
whether the employment of Leonard J. Schafitz at WXTV, Youngstown, 
Ohio, was contrary to representations made to the Commission in the 
application for construction permit for that station; (g) a conclusionary 
issue as to whether the applicants herein possess the requisite qualifica- 
tions to be licensees of the Commission, and, finally (h) a conclusionary 
issue as to whether a grant of any of the applications here involved would 
serve the public interest, convenience and necessity. 

2. By his Initial Decision, the Examiner recommended (a) denial 
of the three WXTV, Youngstown, Ohio, applications; (b) grant of the four 
WFAR, Farrell, Pennsylvania, applications, and (c) grant of the applica- 
tion for renewal of license of WWIZ, Lorain, Ohio, and the application 
for voluntary transfer of control of WWIZ, Inc., from Sanford A. Schafitz, 


transferor, 


[1156] 
to the Lorain Journal Company, transferee. The Broadcast Bureau and 
the Elyria- Lorain Broadcasting Company (WEOL), a party respondent, 
filed exceptions to the Initial Decision seeking a contrary result, particu- 
larly with respect to WWIZ. Oral argument was held before the Com- 
mission en banc on December 2, 1963. The Commission's rulings on the 
exceptions are contained in the appendix attached hereto. We have re- 
viewed the Examiner's findings of fact and conclusions in light of these 
exceptions, and are of the view that his findings set forth at paragraphs 
34 to 37 of the findings of fact of the Initial Decision and his conclusions 
set forth at paragraphs 19 to 20 and paragraph 36 of the conclusions 
thereof relating to WFAR, Farrell, Pennsylvania, are substantially ac- 


curate and complete. Accordingly, they are adopted, with the modifica- 


tions noted in the appendix. Similarly, we have reviewed the Examiner's 
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findings of fact and conclusions in light of the exceptions with respect to 
WXTV, Youngstown, Ohio, and are of the view that they are substantially 
correct. These are, therefore, adopted as set forth in paragraphs 38 to 
43 of the findings of fact and paragraphs 21 through 27 (with the excep- 
tion of the last sentence of paragraph 27) and paragraph 32 of the conclu- 
sions of the Initial Decision. The last sentence of paragraph 27 and para- 
graphs 28 through 30 of the conclusions are not adopted for the reasons 
set forth in our rulings on exceptions contained in the appendix hereto. 
The Commission, however, in light of the exceptions, views the Exam- 
iner’s findings of fact with respect to WWIZ as lacking in several major 
aspects. We, therefore, feel it is desirable, rather than endeavor to sup- 
plement the Examiner's findings, merely to revise them so that we may 
present a clear statement of facts. Accordingly, the findings of fact set 
forth below are substituted for those set forth in paragraphs 3 through 33 
of the findings of fact of the Initial Decision. The Commission further 
views its revised findings of fact with respect to WWIZ as requiring sub- 


stantially different conclusions on several major questions and a differ- 


ent ultimate result, as set forth infra, in lieu of paragraphs 1 through 18, 


31 and 33 through 35 of the conclusions in the Initial Decision. 


Findings of Fact 
Issue 1 


3. Sanford A. Schafitz, who was educated as an electrical engi- 
neer, reSides in Sharon, Pennsylvania, where he was born. He first ob- 
tained a Class B amateur radio license from the Commission at the age 
of 15, and has since acquired radiotelephone first-class, and second and 
first-class radiotelegraph operator licenses. Schafitz graduated from 
Purdue University with a Bachelor of Science degree in electrical engi- 
neering. While at the University, he was employed frequently as a con- 
sulting engineer for radio station WBAA at West Lafayette, Indiana. 

4. His first venture into commercial station ownership com- 
menced in 1951, when he filed an application for a new standard broad- 


cast station in Farrell, Pennsylvania, which application was granted in 
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May, 1954. He performed substantially all of the engineering work re- 
quired in constructing the facility, completing it by September, 1954. 


He has operated the Farrell station since it went on the air. 
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5. On June 13, 1955, Mr. Schafitz, as an individual, filed an ap- 
plication for a construction permit for a new standard broadcast station 
to operate on the frequency 1380 kilocycles with 500 watts power, day- 
time only, at Lorain, Ohio. Approximately five months later, on Novem- 
ber 2, 1955, while the Lorain application was pending, the Commission 
granted a construction permit to Schafitz and one Guy W. Gully, 50% 
partners, d/b as Community Telecasting Company, for a UHF station in 
Youngstown, Ohio. On May 7, 1958, after hearing, 2 the Commission 
granted the Lorain application. The Commission's finding that Schafitz 
was financially qualified to construct and operate this facility was based 
upon the availability to him of a bank loan, personal assets including the 
assets of radio Station WFAR at Farrell, Pennsylvania, of which he is 
sole owner, and the commitment of Guy W. Gully to provide all of the 
construction costs and working capital in connection with WXTV. 

6. In June, 1958, Schafitz was engaged in conducting the day-to- 
day operation of Station WFAR and in constructing WXTV. At this point, 
Gully had reneged upon his financial obligations to WXTV and Schafitz 
was drawing upon the WFAR profits for this purpose, even though con- 
struction of WWIZ had been largely dependent upon these funds. None- 
theless, by July 7, 1958, Schafitz commenced construction of WWIZ, per- 
sonally performing all of the engineering and installation work, furnish- 
ing the station with equipment which he owned and valued at $8850, and 
using his own funds to make the down payment on additional radio and 
office equipment in the amount of $2155. In addition, pete advanced 
WWIZ $3995. 

7. On July 14, 1958, Schafitz received a ieiephoue call from Harry 
Horvitz, since 1956 president anda member of the Board of Directors of 


the Lorain Journal Company which publishes The Lorain Journal, a local 
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newspaper in Lorain, Ohio, At this point, it is appropriate to note the 
background of the Journal. In 1948, in connection with applications of 
the Journal for a construction permit for a new radio station in Lorain, 
Ohio and of the: Mansfield Journal Company, commonly owned, for a con- 
struction permit for a new FM station to be constructed in Mansfield, 
Ohio, the Commission found the two companies not to be qualified to 
hold broadcast licenses because of certain activities directed toward 
suppressing competition in the dissemination of news and information. 
In re Fostoria Broadcasting Company, 3 Pike & Fischer, R.R. 2014(a) 
(1948): affirmed Mansfield Journal Company v. F.C.C., 180 F.2d 28, 86 
U.S. App. D.C. 102 (1950). The activities referred to subsequently pro- 
vided the basis for the successful prosecution of a civil action for viola- 
tion of the Sherman Act. U.S. v. Lorain Journal Company, 92 F. Supp. 
794, 6 Pike & Fischer, R.R. 2037; affirmed, 72 S. Ct. 181 (1951). Be- 
tween the time of Horvitz’ telephone call to Schafitz and their actual 
meeting, the Mansfield Journal Company filed an application seeking 
Commission consent to the assignment of license of Station WCLW, 
Mansfield, Ohio, to the Mansfield Journal. Subsequently, in January, 
1959, the Commission designated this application 


1/ sanford A, Schafitz, 24 F.C.C. 363, 14 Pike & Fischer, R.R. 852. 


a 
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for hearing on issues similar in part to those discussed by the Commis- 
sion in its decision in 1948. In the Matter of Frederick Eckhardt, tr/as 
Mansfield Broadcasting Company (Assignor) and Mansfield Journal Com- 
pany (Assignee) for Consent to the Assignment of License of Station 
WCLW, Mansfield, Ohio, Docket No, 12740, File No. BAL-3126, FCC 59- 
56 (January 28, 1959). This Mansfield application was eventually dis- 
missed at the request of the assignor, the stated reason being that the 
termination date of the purchase contract had expired. 

8. Prior to Horvitz’ call to Schafitz, these two gentlemen were 


unacquainted. Horvitz suggested a meeting, although he did not disclose 
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the subject which he wished to discuss. After an exchange of corres pond- 
ence, the meeting was arranged for the first week in September 1958, and 
took place in Mr. Horvitz’ office in Cleveland, Ohio. Initially, only 
Messrs. Schafitz and Horvitz were present. As the talk progressed, they 
were joined by Francis E. Kane. Mr. Kane, an attorney and a certified 
public accountant, is treasurer and director of the Lorain Journal, co- 
executor of the Estate of S. A. Horvitz, the father of Harry Horvitz, and 
an officer of the Horvitz Company in Cleveland, handling tax and other 
fiscal affairs of that company. Mr. Kane also acts as consultant to the 
auditor of the Lorain Journal, reporting directly to Mr. Horvitz. At this 
meeting, Horvitz disclosed a desire for the Journal to obtain an interest 
in Schafitz' new station, Schafitz valued the station at $125,000, Although 
there was some discussion concerning purchase of the entire station, 
Horvitz did not press for this because he believed that an attempt to ac- 
quire complete ownership or a majority interest at that time might jeop- 
ardize the Journal's then pending effort to secure Commission approval 
of the Mansfield, Ohio, station purchase, referred to in paragraph 7, 
supra, and because he did not wish to afford the Elyria-Lorain Broad- 
casting Company, with which the Journal's relations were not altogether 
amicable, an opportunity to force a lengthy Commission hearing ona 
transfer of control of Schafitz' Lorain station, This latter consideration 
was important to the Journal because a hearing would have delayed any 


payment that might be made to Schafitz, whose interest in the transac- 


tion was premised on his immediate need for $55,000 to put Station WXTV 


on the air. 

9. Horvitz suggested the formation of a corporation in which 
Schafitz would retain a majority interest, an arrangement to which 
Schafitz did not object. Since Horvitz was unwilling to pay $55,000 for 
such a minority interest, however, he suggested that the Journal's inter- 
est be coupled with either a loan or the issuance of preferred stock. 
Schafitz agreed to organize a corporation empowered to issue both com- 
mon and preferred stock. Horvitz stated that the Journal would make 


Kane's professional services available to Schafitz in setting up the 
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corporation in a manner which would permit Schafitz to take fullest ad- 


vantage of the tax situation. 


[1159] 

10. By September 10, 1958, Schafitz and Horvitz had reached a 
basic understanding that Schafitz would organize a corporation for the 
purpose of permitting the Journal to become a minority stockholder. 

The 55%-45% split of common stock which was ultimately utilized was 
discussed at this time. Pursuant to this basic agreement, Schafitz re- 
tained the services of Theodore T. Macejko, a Youngstown attorney, who 
drew up the corporate papers following a general outline suggested by 
Kane. These papers included the Articles of Incorporation, the Code of 
Regulations and the By-Laws. Such documents were not executed by the 
original incorporators, including Schafitz, until September 19, 1958, and 
were not actually filed with the State of Ohio until September 24, 1958, 
on which date WWIZ, Inc., became a corporation. 

11. Nonetheless, on September 18, Schafitz filed application File 
No. BAP-403, seeking Commission consent to the assignment of license 
of Station WWIZ from himself to the corporation WWIZ, Inc., in which he 
alleged he held a 100 per cent interest. Question 2 of this FCC Form 316 


reads as follows: "Attach as Exhibit No. a full narrative statement of 


the circumstances leading to the assignment (or transfer) and the reasons 


therefor. Fill out Table I to show the disposition of stock (or partner- 
ship interests) both before and after the proposed assignment (or trans- 
fer). The name, residence, citizenship and office, if any, of each stock- 
holder should also be shown." In answer to this question, Schafitz sub- 
mitted Exhibit No. 1 which reads as follows: 

"This is an application to change from an individual per- 
mittee to a corporation permittee. All of the stock of the 
corporation is held by the present permittee, Sanford A. 
Schafitz. No other stockholders or persons are involved in 
the ownership of the new corporation, The assignee is WWIZ, 
Inc. an Ohio corporation. It is authorized for 2G0 shares, of 
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which 110 will be issued to Sanford A. Schafitz and 90 will 
remain in the Corporation. 

"The purpose of the assignment toa corporation is to 
take advantage of its legal rights and privileges which are 
well known to the law." | 

Question 3a 1. reads: "If the assignment (or transfer) is voluntary, at- 
tached as Exhibit No. __ all contracts, agreements or understandings 
(the substance of oral agreements should be reduced to writing) by which 
the stock (other interest) is transferred." In answer, Schafitz submitted 
Exhibit 2 which reads as follows: | 


"There are no contracts, agreements or ‘understandings 


by which the stock is transferred." 


[1160] 


12. Prior to September 24, 1958, the date upon which WWIZ, Inc. 
became legally viable, Macejko advised Schafitz that it would be neces- 
sary for him to obtain a statutory agent for the corporation. On Septem- 
ber 19, at the recommendation of Horvitz, Schafitz, without an appoint- 
ment, personally contacted William G. Wickens, a Lorain attorney who 
had performed legal work for the Lorain Journal and who for the pre- 
vious five years had listed the Lorain Journal in Martindale- Hubbell 
Law Directory as a representative client. Schafitz requested Wickens 
to serve as statutory agent for WWIZ, Inc., to which Wickens agreed. 
Schafitz had never met Wickens previously. Schafitz had an attorney in 
Lorain at the time he contacted Wickens. 

13. On September 24, 1958, Schafitz filed with the Commission 
an application for approval of studio location. The WWIZ application 
had originally been filed on a "studio to be determined" basis. Schafitz 
now requested authority to locate the WWIZ studios at 1615 Broadway in 
Lorain, in a building located next door to the offices of the Lorain Journal. 

14, OnSeptember 30, 1958, in answer to a Commission letter of 
September 24 requesting additional information, Schafitz amended the 
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pending WWIZ assignment application by submitting the Articles of In- 


corporation, Code of Regulations and By-Laws as originally prepared by 
his Youngstown attorney. He also submitted a statement representing 
that the station would be constructed and operated with funds and equip- 
ment to be furnished by him. A balance sheet appended to this commit- 
ment "to show that such funds and equipment are available" reflected 
only Schafitz' personal assets and liabilities. A projected balance sheet 
filed at this same time contained no amounts reflecting anticipated pro- 
ceeds from the sale of stock in the corporation to the Journal. Schafitz 
merely stated at the bottom of this projected balance sheet that, "If addi- 
tional financing is desirable, the corporation may sell up to 90 shares of 
Voting stock.” Neither application BAP-403 as originally filed nor this 
amendment contained any information concerning the actual purpose un- 
derlying the formation of the corporation. 

15. Sometime around the end of September, 1958, Schafitz for- 
warded to Horvitz copies of the WWIZ, Inc. Articles of Incorporation, 
Code of Regulations and By-Laws. Shortly after October 15, 1958, the 
date on which the Commission approved the assignment of construction 
permit from Schafitz to WWIZ, Inc., Horvitz advised Schafitz that he was 
not satisfied with the Articles of Incorporation or the provisions for the 
preferred stock, and volunteered to have Frank Kane make what he con- 
sidered appropriate amendments. At a meeting on October 20 or 21, 
Horvitz furnished Schafitz with the changes he proposed in the corporate 
papers. The revisions, prepared by Kane and typed in the offices of the 
Journal, to which Schafitz agreed, provided changes in the rights of the 
stockholders as follows: 

Articles of Incorporation — The original Articles provided for 200 
shares of no-par common and 200 shares of no-par preferred, no dis- 
tinction being made between the two classes of stock. The amendment 
deprived the preferred of voting rights, changed the preferred to $100 
par with a 6% 
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cumulative dividend; gave preferred priority over common in the event 
of dissolution, and provided that all dividends on the preferred must be 
paid before dividends on the common could be paid, and that thereafter 
the two classes of stock would share dividends equally. 2/ 

Code of Regulations — The original Code specified that there would 
be "not less than three" directors. The term of the directors was 
changed from one to three years. The required vote to remove directors 
was changed from a majority to two-thirds of the stock, Checks were 
required to bear two aibnaturee,” one of them by a representative of 
the minority interest, and corporate property could not be mortgaged 
except by two-thirds vote of the stockholders. No money ‘could be bor- 
rowed by the corporation nor any contract committing the corporation 
to an expenditure of funds in excess of $1000, except contracts of em- 
ployment, could be entered into without the express authorization of the 
Board of Directors. The President's authority to enter into contracts 
of employment of executive personnel was made subject to the approval 
of the Board of Directors. The Code could only be amended by a two- 


thirds vote of the stockholders rather than the majority originally re- 


quired. 

By-Laws — The owners of 25%, rather than the previous 75%, of 
the stock could call a stockholders meeting. The By- Laws could only 
be amended by a two-thirds vote. Various other changes were made to 


conform the By-Laws to the amended Code of Regulations. 


2 Translated into more meaningful terms, payment of dividends was 
accomplished as follows: First, 6% was payable on the preferred shares. 
The Journal ultimately held the entire 200 shares of preferred stock 
whose par value was fixed at $100 per share. Thus, at the outset, the 
Journal received $1,200. This was cumulative annually and had to be 
paid up before any other dividends could be declared. In the event of 
any further surplus, the common and preferred stockholders then shared 
alike. After the execution of various contracts, and the issuance of stock 
pursuant thereto, the holders of record were: Schafitz -/110 shares of 
common, Journal - 90 shares common and 200 shares preferred. Thus, 
the Journal held 290 of the 400 outstanding shares of stock (class of stock 
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a (continued from preceding page) 
for additional dividend purposes being of no consequence). This being 
so, the Journal received 72.5% of any dividends declared over and above 
its original $1,200. 
3/ Testimony of the parties plus corporate resolutions submitted to 
the bank in connection with the authorization of signatures revealed that 
the President and Vice-President represented the Schafitz interest and 
the Secretary and Treasurer, the Journal interest. At every point in 
WWIZ, Inc.'s history since November 12, 1958, all checks have been 
countersigned by an employee or representative of the Journal. 
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16. At the time of this October 20 or 21 meeting, agreement was 
reached that Schafitz was to be a 55% stockholder, the Journal, a 45% 
stockholder. Notwithstanding the foregoing, on October 20, 1958, WWIZ, 
Inc., filed its application for license to cover construction permit. Ques- 
tion 6 of this FCC Form 302 reads as follows: "State changes, if any, 
in capitalization, and report any contracts affecting ownership not shown 
in the application for construction permit. (If none, so state.)" In an- 
swer, Schafitz merely stated, "Voluntary assignment of WWIZ to WWIZ, 
Inc. Approved by Commission October 15, 1958." Question 5 of FCC 
Form 302 reads as follows: "(a) Attach a detailed balance sheet, as at 
the completion date of the authorized construction, showing applicant's 
financial position as Exhibit No. __..."’ In lieu of a balance sheet as 
at October 18, 1958, the date upon which construction was completed, 
Schafitz merely appended an Exhibit 1 incorporating by reference the 
projected balance sheet which had been contained in BAP-403 (see para- 


graph 14, supra), making no reference to any financial understanding 


with the Journal, 

17. On October 22, 1958, the Journal advanced WWIZ, Inc., 
$5000 in anticipation of its purchase of preferred stock. This was the 
only money then possessed by the corporation and furnished the capital 
for the station's initial period of operation, which was commenced on 
October 26. 
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18, On October 29, 1958, Schafitz and WWIZ, Inc., entered into 
two agreements prepared by Frank Kane. The first provided that the 
corporation would issue to Schafitz all 200 shares of its common stock 
in return for the assignment of his construction permit. The second 
provided for the transfer of all of the station's equipment from Schafitz 
to the corporation in return for which the corporation would pay Schafitz 
$15,000 and assume the balance of the indebtedness on such equipment 
to the extent of $5,744, The corporation did not have sufficient assets 
at this time with which to pay Schafitz, the only money it then possessed 
being the $5000 advanced to it on October 22 by the Journal. Such assets 
did not become available until November 12 when the J ournal paid the 
$15,000 to WWIZ for its preferred stock. 

19. On November 12, 1958, the first meeting of the stockholders 
of WWIZ was held in the offices of the Lorain Journal, The waiver of 
notice of such meeting was prepared by Frank Kane. Carl Adams, a 
Journal employee, acted as Secretary and kept the minutes. Schafitz, 
as the sole stockholder of the corporation, voted to amend the Articles 
of Incorporation and to adopt the Code of Regulations as revised by 
Frank Kane. Messrs. Schafitz, Horvitz and Wickens were nominated 
and elected as directors, and the meeting was adjourned. Although 
Wickens had been the statutory agent for other corporations, he had not 
served as a director of any other profit making corporation for at least 
the past three years. Schafitz testified at the hearing that Horvitz sug- 
gested Wickens as a director and that he, Schafitz, was agreeable, 
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20. Also on November 12, 1958, a formal contract prepared by 
Frank Kane relative to the WWIZ stock was executed by Schafitz, both 
in his individual capacity and as President of WWIZ, and by Horvitz as 


President of the Journal, The agreement provided for (1) the sale of 
all of the authorized non-voting preferred stock (200 shares) by WWIZ 
to the Journal for $20,000, such purchase and sale to be ‘completed 


simultaneously with the execution of the agreement; and (2) no later 
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than January 10, 1959, the Journal was to purchase from Schafitz 90 
shares of the common stock of WWIZ, Inc., for $36,000, payable upon 
delivery of such shares. The date for the transfer of the common stock 
to the Journal was selected by Kane to provide a tax benefit to Schafitz. 
The Agreement further provided that the sale of both the common and 
preferred stock was to be treated as one transaction and that a breach 
of any of the warranties would render the final agreement null and void. 
Schafitz agreed to a salary as President of $100 per month for the first 
year; $200 per month for the second year; and $300 per month for the 
third year. He also agreed to make no changes in the Articles of Incor- 
poration, Code of Regulations, or By-Laws until after the common stock 
was transferred. The Journal agreed to furnish all necessary super- 
visory accounting service free of charge. Pursuant to this agreement, 
Herbert L. Wilt, the Journal's Auditor, maintained custody of the finan- 
cial and corporate records of WWIZ. He received no money for being 
the WWIZ treasurer or for keeping its books other than his salary from 
the Journal, 

21, Onthis same day, the newly elected directors had their first 
meeting. They adopted the By-Laws as amended by Kane and ratified 


the contracts of October 29, 1958, referred to at paragraph 18, supra. 


The following were elected as officers: Sanford A, Schafitz, president; 
Louis W. Skelly, an employee of Schafitz at WFAR, vice president; Carl 
L, Adams, the Journal's general manager, secretary; and Herbert L, 
Wilt, the Journal's auditor, treasurer. It was agreed that Adams and 
Wilt would serve without remuneration in their designated capacities. 

As employees of the Journal, they were responsible to Horvitz and kept 
him advised as to station affairs. Skelly never participated in any meet- 
ings or affairs of the corporation and eventually resigned. This resig- 
nation was never reported to the Commission. 

22. On November 12, 1958, the Journal paid WWIZ, Inc., $15,000 
which, with the $5000 previously advanced, constituted full payment for 
the preferred stock. On the same day, WWIZ, Inc. paid Schafitz $12,0002/ 
leaving $3000 still due pursuant to the contract of October 29, 1958. This 
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sum was ultimately paid to Schafitz just prior to the time construction 


was commenced on television Station WXTV, Youngstown. On January 
28, 1959, Schafitz transferred 90 shares of common stock to the Journal 
and received $36,000 therefor as provided by the November 12, 1958 con- 
tract. 


a (Ren RSS i 
: As noted in paragraph 6, supra, in July, 1958, Schafitz had advanced 


WWIZ $6150 from his own funds in connection with the purchase of equip- 
ment and for other purposes. On September 24 and 25, 1958, he borrowed 
$2400 and $3800, respectively from the First National Bank of Farrell. 
This $6200, approximately the sum previously advanced by Schafitz, was 
repaid to the Bank on November 17, 1958, when Schafitz received the funds 
from WWIZ, Inc., as a result of the Journal's purchase of preferredstock 
pursuant to the October 29, 1958 contract. 
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23. On November 25, 1958, the Commission was advised of the 
transactions of October 29 and November 12, 1958, by a series of letters 
and reports as follows, all of which have now been shown to have been 
prepared either at the offices of the Journal or at the Horvitz Company 
in Cleveland: (1) a letter from Schafitz to the Commission advised that 
the assignment of the construction permit of Station WWIZ from Schafitz 
to WWIZ, Inc., authorized by BAP-403, had been consummated on Octo- 
ber 29, 1958. Schafitz included an ownership report rendered as of Octo- 
ber 29, showing Schafitz holding 110 of the authorized 200 shares of com- 
mon voting stock, showing none of the preferred stock issued, and no offi- 
cers or directors yet elected. The report indicated, "Elections sched- 
uled for November 12, 1958." (2) Schafitz submitted an Ownership Re- 
port rendered as of November 12, 1958, indicating (a) the issuance of 
200 shares of non-voting preferred stock, $100 par value, to the Lorain 
Journal Company on November 12, 1958, and (b) issuance to Schafitz of 
90 additional shares of common voting no par stock on December 12, 1958, 
the consideration being, "Exchange of license for stock.” The report fur- 
ther indicated that prior to this transaction, Schafitz had held 110 shares 
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of common stock. ay The November 12, 1958 election of officers and di- 
rectors was also reported. (3) Horvitz, on the letterhead of the Lorain 
Journal, submitted an Ownership Report rendered as of November 24, 
1958, setting forth information concerning the Lorain Journal Company 
and enclosing the November 12, 1958 contract. 

24. By letter of February 5, 1959, Schafitz forwarded to the Com- 
mission an Ownership Report rendered as of January 28, 1959, showing 
the Journal's acquisition on the latter date of 90 shares of common vot- 
ing stock from Schafitz, the consideration being the payment of $36,000. 
This gave the Journal its 45% interest in WWIZ, Inc., and left Schafitz 
with 55%, carrying out the terms of the contract of November 12, 1958. 

25. Since the inception of WWIZ, Inc., the meetings of its Board 
of Directors have been informal gatherings held in Mr. Wicken's office. 
Their principal purpose has been to satisfy statutory requirements and 
to ratify corporate affairs which have been previously agreed upon be- 
tween Schafitz and Horvitz. Wickens has been a neutral director who 
has neither been consulted nor fully advised as to corporate matters, 
and who has never been called upon to cast a deciding ballot in any con- 
troversy between Schafitz and Horvitz. In fact, Wickens was so little 
advised as to corporate affairs that at the director's meeting of Novem- 
ber 1, 1961, he stated that he would prefer not to be re-elected unless 
steps were taken to keep him better advised. Although Schafitz assured 
Wickens that in the future 


] : é ‘ tee 

2 During the course of the hearing, Schafitz testified that he had been 
issued all 200 shares of the common voting stock on October 29, 1958. 
In addition, a Certificate dated October 31, 1958, of recordation of an 
exempt initial sale acknowledged that a representation had been made to 
the State of Ohio that 200 shares of common stock had been sold. Also, 
the stock transfer books of WWIZ show Certificates 1 and 2 issued to 
Schafitz on November 12, 1958, for 90 and 100 shares, respectively. 
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provisions would be made to keep him informed, this commitment was 
not honored initially. Later, a few monthly operating statements were 
forwarded to Wickens for his information. At the Board meetings, there 
were usually present the three directors and, at times, Adams, acting as 
secretary. Either Adams or Wickens kept the minutes which were cus- 


tomarily typed by an employee of the Journal. Prior to each meeting, 


Horvitz would telephone Schafitz to determine whether he intended to be 


present. 

26. At the directors' meeting of January 28, 1960, Schafitz' salary 
was increased to $200 per month, and a dividend of $6.00 per share was 
declared on the preferred stock, At the November 1, 1960 directors' 
meeting, Schafitz' salary as president was increased to $225 per month, 
effective December 1, 1960; a $6.00 per share dividend was declared on 
the preferred stock; a $12.50 per share dividend was declared on the 
common and preferred stock; and a lease on new office space and a net- 
work affiliation agreement executed by Schafitz were ratified. Schafitz 
did not attend this meeting, but his consent to all of those actions (other 
than the ratification of his acts as president) was secured in advance by 
Horvitz. At the November 1, 1961 directors’ meeting, Schafitz' salary 
was continued at $225 per month, but the dividend on both classes of 
stock was passed. It was announced that Schafita’ brother, Leonard, was 
to be hired as general manager, and Horvitz consented only if his com- 
pensation was to be reasonable, However, all votes at all directors’ 
meetings have been unanimous. 

27. With the exception of Schafitz who has served continually as 
president, the identity of the officers of the corporation has undergone 
some change. At times, there has been no vice-president, and, at times, 
the offices of secretary and treasurer have been held by a single indi- 
vidual, However, when there has been a vice-president, he has been 
identified with Schafitz, and the incumbents of the offices: of secretary 


and treasurer have always been identified with the Journal. Similarly, 
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although the individuals authorized to sign checks have changed from 
time to time, checks have always had to be signed by one person associ- 
ated with the Schafitz interests and one person associated with the Jour- 
nal interests. 

28. The WWIZ corporate records and books are maintained by 
WWIZ officers in the employ of the Journal and are kept at the offices 
of the Journal. Beginning in November 1958, the corporate reports to 
the Commission, including financial reports (FCC Form 324) and Owner- 
ship Reports (FCC Form 323) have been prepared almost exclusively 
under the supervision of Mr. Kane either in the offices of the Journal or 
of the Horvitz Company in Cleveland where WWIZ stationary is kept 
readily accessible to Messrs. Horvitz and Kane. The income tax returns 
for WWIZ are also kept at the Journal offices. Schafitz has kept no copies 
of these documents. All of the WWIZ checks are prepared by the book- 
keeper who is a Journal employee. In sum, Schafitz' participation in the 
conduct of the station's business from the standpoint of corporate affairs 
has been limited. For example, although he co-signs all checks, he re- 
turns them to a Journal employee who distributes them. The Journal, on 


the other hand, has immediate access to and continuing scrutiny of the 
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business affairs of WWIZ. Horvitz receives monthly balance sheets from 


WWIZ. The WWIZ bills are prepared and sent out by employees of the 
Journal. The WWIZ receipts are physically transmitted to the Journal's 
offices where the WWIZ books are kept and the bookkeeping entries are 
made. The Journal employees charged with the preparation of WWIZ 

. checks report unusual expenditures to Horvitz before drawing up the 
check. Thus, when Schafitz directed a $3000 check to be issued to his 
brother, Leonard, for salary for November 1961, Mr. Mead referred the 
matter to Horvitz and did not issue the check until Horvitz approved, 
When he sent the check, it was with Horvitz' unilateral reservation that 


any excess over reasonable compensation for Leonard's services would 
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be deducted from the final price paid by the Journal for Schafitz' com- 


mon stock, the contract for sale of which was by that time before the 
Commission for approval. : 

29. From June or July of 1958 until April 1959, during the con- 
struction and early operation of WWIZ, Schafitz spent substantially all 
of his time in Lorain. Beginning in April 1959, however,:he was at WWIZ 
only approximately 50% of the time. From July or August 1959 until May 
1960, he devoted 10 to 20% of his time to the Lorain facility. From May 
of 1960 through March 1, 1962, he devoted himself almost entirely to the 
affairs of WXTV to the exclusion of WWIZ. In December 1961, Wickens 
wrote to Schafitz complaining of the latter's inattention to the business 
of WWIZ. At the hearing herein, Wickens testified that although his of- 
fices are adjacent to the WWIZ studios, he has only seen Schafitz there 
about six times since November 1960. Specifically, in regard to the 
actual day-to-day management of the station, Schafitz hired the few in- 
dividuals employed at the station. Louis W. Skelly was employed at WWIZ 
as manager from approximately September 15, 1958 to approximately 
April 1, 1959. Leonard Schafitz took over in September or October, 1959, 
and continued until September 1960. Arthur Simmers was employed as 
resident manager or sales manager from September 1960 to July or Au- 
gust of 1961. Thereafter, Mike Adams handled the day-to-day affairs of 
the station until Leonard Schafitz took over again. Leonard returned 
part-time beginning in September or October of 1961 and assumed mana- 
gerial duties, full time, when WXTV went dark in March 1962. 

30. According to Horvitz, he played little, if any, part in the se- 
lection of WWIZ management. But this was not an entirely accurate 
statement of his participation. Although Horvitz spent the greater por- 
tion of his time in Cleveland, he visited Lorain about twice a week to 
take care of business interests there. Carl Adams, Wilt, Mead and 
Mader £/ are employees of The Journal Company and responsible to 
Horvitz. These subordinates kept Horvitz advised of station affairs. 


The record contains no evidence indicating that the Journal employees 
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maintained any reporting system for the benefit of Schafitz. Dlustrative of 


—=———-——— 


2’ Mader replaced Wilt as Auditor of the Journal. Mead had been as- 
sistant to Wilt, and, when Mader assumed Wilt's position, continued as 
assistant to him. 
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matters concerning station operation coming under the scrutiny of Hor- 
vitz are: selection or discontinuance of national news service; prepara- 
tion and processing of corporate minutes; processing and filing of reports 
and applications with the Commission; review of advertising contracts of 
the station; payment of salaries to employees of the station; and amorti- 
zation of debts owed by WWIZ, Inc., to The Journal, Horvitz exercised 
close scrutiny, particularly with regard to Schafitz' dealings with his 
brother, Leonard Schafitz. For example, in July 1959, Horvitz wrote to 
Schafitz reminding him that contracts for employment of executives were 
subject to Board approval. In February, 1960, he wrote to Schafitz set- 
ting forth in explicit terms the basis which would be used in computing 
Leonard Schafitz' compensation. In November and December 1961, Mr. 
Mead, then assistant to the Journal auditor, wrote to Schafitz refusing to 
issue a $3000 check to Leonard Schafitz until Sanford Schafitz discussed 
the matter with Horvitz. 


31. Beginning in November 1958, Schafitz went to the offices of 


the Journal for various penacna For example, the purpose of such 


visits would be to obtain news copy; or to talk with Wilt or Mead; or to 
confer with Horvitz and Carl Adams. On one occasion, Schafitz consult- 
ed with Horvitz regarding the employment of a manager for WWIZ. While 
he recommended Paul Dean or Arthur Simmers, Horvitz recommended 
Mendel Jones. Horvitz interviewed all of the applicants. After this, 
Schafitz hired Simmers. During the course of station operation, Horvitz 
and Schafitz would meet in Cleveland and review management problems 
and the general business affairs of the station. On such occasions, they 


discussed the possibility of adding a salesman; retaining the services of 
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a station representative in Cleveland to obtain regional business; and 
arrangements for obtaining local news copy for WWIZ. ‘Another of the 
problems discussed by Schafitz with Horvitz was the lack of profitability 
of the station. The station had fluctuating periods of profit and loss. 
There were some months when the profit was small; there were a num- 
ber of consecutive months when there were substantial losses. Although 
WWIZ once refused an ad from the Journal, the substance of which was 
that the Journal was the best news medium in Lorain County, the Journal 
was and has been an advertiser over WWIZ since it purchased an interest 
in the station; the Journal advertised over radio and the radio station ad- 
vertised in the Journal. The present contract calls for about $200 per 


month in spot announcements. 


32. By the spring of 1961, Schafitz' UHF venture in Youngstown, 


Ohio, was in financial difficulties, He thereupon approached Horvitz and 
offered to sell the Journal his 110 shares of WWIZ common stock. After 
negotiations, a contract was executed on May 2, 1961, providing for the 
sale of the 110 shares for the price of $70,000. At that time, $5000 was 
paid, with the balance of $65,000 to be paid after the Commission ap- 
proved the transaction. The contract provideda warranty by Schafitz 
that there would be no modification of the basic corporate structure or 
business condition of the corporation other than that attributable to 


= 


— It is reasonable to conclude that these visits diminished in pro- 
portion to the time Schafitz devoted to the station. See paragraph 29, 
supra. ; 
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normal business activities. It is noted that when we add (1) the $15,000 
which Schafitz received pursuant to the October 29, 1958 contract (para- 
graph 18, supra), (2) the $36,000 paid him pursuant to the November 12, 
1958 contract (paragraph 20, supra), (3) the sums received by Schafitz 
as salary and dividends over the period from November 12, 1958 to May, 


1961, °/ and (4) the $70,000 contemplated by the contract presently 
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before us, the total amount Schafitz will have received for Station WWIZ 
will be approximately $125,000, the sum at which he had valued the sta- 
tion in his original discussions with the Journal. 

33. On May 31, the attorney for the Journal transmitted to the 
Commission the agreement of May 2 pertaining to the transfer of Schafitz' 
110 shares to the Journal. This letter advised the Commission that 
Schafitz was not available and could not be reached, with the consequence 
that the document was being filed by the Journal instead of by Schafitz. 

In effectuation of this contract, an application for transfer of control was 
filed with the Commission on June 5, 1961. In the application, Schafitz 
gave as his reason for disposing of the stock his need for additional funds 
to finance WXTV and to permit him to devote additional time to the affairs 
of the UHF station. By the date of the execution of the assignment appli- 
cation, however, Schafitz was devoting substantially all of his time to 
WXTV. Since the time the application was filed, WXTV has gone dark, 
most of its physical assets have been seized, and the holders of its li- 
cense are deeply in debt as a result of expenditures on the station's be- 
half. 


/ F ; 

. Although the record is not entirely clear in this respect, it appears 
that Schafitz received the following salary payments as President of WWIZ 
from November 12, 1958 to May 2, 1961: 


Approximately 14-1/2 months at $100 per month $1,450 


Salary increased to $200 on January 28, 1960. 
Salary from January 28, 1960 to December 
1, 1960 (i.e., approximately 10 months at 
$200 per month) 


Salary increased to $225 per month on November 
1, 1960, effective December 1, 1960 
Salary from December 1, 1960 to May 2, 1961 
(approximately 5 months at $225 per month) 1,125 $4,575 


It also appears that on November 1, 1960, Schafitz received a $12.50 divi- 
dend on his 110 shares of common stock, totalling $1,375. Thus, his sal- 
aries and dividends totalled $5,950. 
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Issue #2 


34, On July 5, 1961, an application for renewal of the WWIZ, Inc. 
license was filed, Instruction E of the application form (FCC Form 303) 
provides: "Information called for by this application which is already on 
file with the Commission need not be refiled in this application provided 
(1) the information is now on file in another application or FCC form 
filed by or on behalf of this applicant; (2) the information is identified 
fully by reference to the file number (if any), the FCC form number, and 
the filing date of the application or other form containing the information 
and page or paragraph referred to, and (3) after making the reference, 
the applicant states: "No changes since date of filing.' Any such refer- 
ence will be considered to incorporate into this application all informa- 
tion, confidential or otherwise, contained in the application or form re- 
ferredto. The incorporated application or other form will thereafter, in 
its entirety, be open to the public." Section of Form 303 calls for, at 
paragraphs 1,5 & 6, data regarding the make, type and serial number of 
the transmitting apparatus, frequency and modulation meter monitors. 
Paragraph 3 requires the full scale range of readings of the plate volt- 
meter and the RFM meter. These questions were answered by the entry, 
"on file’, or "no change", or both. These answers did not identify the 
applications or forms in which the information had previously been sup- 
plied. However, in each instance, the information was, in fact, on file 
with the Commission. The Commission did not request the applicant to 
supply the missing identification, nor did the applicant fail to furnish any 


additional information which the Commission requested, - 


Issue #3 


35. 47 CFR 73.93(c) required WWIZ, Inc, to have one or more 


holders of a first-class radiotelephone license in regular full time em- 


ployment, whose primary duties should be to effect and insure the proper 
functioning of the transmitting equipment. 47 CFR 73.111 required the 
maintenance of specified program and operating logs, and 47 CFR 73.113 
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required the logs to be kept by persons competent to do So, who should 
have actual knowledge of the facts required, and who should sign the logs 
in a specified manner. 

36. Mr. Schafitz, who is a first-class radiotelephone licensee, 
was at WWIZ substantially full time from the date the station went on the 
air until April of 1959. Thereafter, as indicated at paragraph 29, supra, 
he spent lesser amounts of time at the station, and for substantial periods 
devoted virtually no time to WWIZ. When he was not at the station he was 
either in Youngstown, Ohio, or in Sharon or Farrell, Pennsylvania, all of 
which are approximately two hours commuting time from Lorain. From 
April of 1959 when Schafitz commenced to devote time to other activities 
until a date shortly before the commencement of this hearing in June of 
1962, no first-class radiotelephone licensee was in the full time employ- 


ment of the station. 
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37. The station made various arrangements to have available the 
services of first-class radiotelephone licensees when, in the opinion of 
the station management, they were needed, For approximately two years, 
the chief engineer of the Lorain Telephone Company would send one of 
several engineers to the station when called. Thereafter, Mr. Powers, 
who is an employee of the Thew Shovel Company, was on call. Later, 
John Towner, who operates a radio and television repair service, was 
engaged, All ofthese arrangements contemplated payment on an hourly 
basis for time actually worked. 

38. In August of 1961, after receiving a Commission citation for 
violation of certain rules including Rule 73.93(c), WWIZ twice ran an ad 
in a broadcast trade magazine seeking a first-class radiotelephone oper- 
ator. No favorable response was received. The record does not disclose 
any other specific attempts to employ a full time first-class radiotele- 
phone operator. 

39. The logs required by Rule 73.111 include, among others, the 
operating constants of the last radio stage (total plate current and plate 
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voltage), antenna current and frequency monitor reading. Entries with 
respect to these readings are to be logged each 30 minutes. Transmitter 
logs submitted covering a composite week in 1959-1960 show little or no 
variation in these operating constants. For August 30, 1959, from 8:00 
a.m. to 8:30 p.m., plate voltage and plate current remained at 2100 volts 
and 320 milliamperes. Antenna current was 2.4 amperes except at 7:30 
and 8:00 p.m. when it was recorded at 2.5 amperes. Frequency was un- 

changed except for the period from 2:30 p.m. to 7:00 p.m. when it varied 
from 1 - 2 cycles. On October 19, 1959, from 6:00 a.m. to 6:45 p.m. no 
variation in any of the values was recorded. On December 1, 1959, from 
6:00 a.m. until "sign off" at 5:01 p.m., plate current and antenna current 
were without change. Plate voltage remained at 2100 volts from 6:00 a.m. 
until 7:28 a.m., and for the rest of the day it was constant at 2150 volts. 
The frequency was at +1.5 cycles throughout the day except at 10:32 a.m. 
when it showed +1.2 and 11:34 a.m. when +1.8 was logged. . On February 
10, 1960, plate voltage was shown at 2100 volts from 6:01 a.m. until 
12:02 p.m. from which time until "sign off" at 6:02 p.m. it was recorded 
at 2150 volts. Plate current indicated 315 milliamperes from 6:01 a.m. 
until 7:33 a.m., and for the rest of the broadcast day 320 milliamperes. 
Antenna current was at 2.3 amperes from 6:01 a.m. until 7 :03 a.m., and 


all subsequent entries for the broadcast day record 2.4 amperes. Fre- 


quency showed -10 cycles from 6:01 a.m. through 8:59 a.m., -9 cycles 


from 9:28 a.m. to 1:27 p.m., and -10 cycles from 2:03 p.m. until 6:02 
p.m. On April 21, 1960, plate voltage remained at 2100 volts from 6:00 
a.m, to 9:37 a.m., at 2150 volts from 10 02 a.m. to 2:02 p.m., and at 2200 
volts from 2:34 p.m. until "sign off" at 7:17 p.m. Plate current at 320 
milliamperes, antenna current at 2.4 amperes, and frequency at +1,2 
cycles were constant throughout the broadcast day. On June 17, 1960, 
plate voltage remained constant at 2150 volts from 5:56 a.m. to 6:34 p.m., 
and was recorded at 2100 volts from 7 701 p.m., until "sign off" at 9:02 
p.m. Plate current was shown at 320 milliamperes throughout the day, 
and antenna current was recorded at a steady 2.4 amperes except at 7:35 


p.m., when it was logged at 2.3 amperes. 
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Frequency deviation was shown at 0 from 5:56 a.m. to 7:27a.m., +.1 from 
7:58 a.m. to 11:01 a.m., +.2 from 11:31 a.m. to 5:35 p.m., +.1 from 6:04 
p.m. to 7:01 p.m. and 0 from 7:35 p.m. to 9:02 p.m. On September 10, 
1960, plate voltage was logged at 2100 volts from 5:57 a.m. to 9:02 a.m., 
and at 2150 volts from 9:38 a.m. to "sign off" at 7:45 p.m. Plate current 
(320 milliamperes), antenna current (2.4 amperes), and frequency devia- 
tion (0) were constant throughout the day. 

40. WWIZ transmitter logs covering all or portions of the months 
of January, June and December, 1961, and January, February, March and 
May of 1962 were introduced into evidence. A number of these logs re- 
flect the pattern indicated at paragraph 39, supra, of little or no change 


in most of the meter readings. 2 Other logs show slightly more frequent 


variations in some or all of the meter readings, but most of the SER CINEE 


are recorded as steady throughout extended periods of the broadcast day. 
Still other logs reflect a pattern of relatively frequent variations in some 
or all of the meter peddings at” 

41, The only expert testimony offered regarding the probable ac- 
curacy of the log entries was that of Mr. Schafitz. His initial testimony 
with respect to the logs discussed at paragraph 39, supra, was that the 
entries were not improbable, allowing for the limitations of the meters 
themselves and the individuals who read them. Subsequently, he expressed 
the opinion that the consistent meter recordations during the composite 
week were not probable, nor were the entries in the logs of January and 
December, 1961. He was of the view that the logs after March 13, 1962, 
showed a substantial improvement and appeared "accurate enough, in gen- 
eral", basing his opinion, in part, on the more frequent variations record- 
ed on the various meters. The improvement after March 13, 1962, was 
attributable to new instructions as to the keeping of the technical logs 
given by Mr. Schafitz to the operating staff. On the basis of the forego- 
ing, it is found as a fact that prior to March 13, 1962, the operating logs 
of Station WWIZ were not accurately kept at all times and that the logs 
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detailed at paragraph 39 and footnotes 9 and 10, supra, do not accurately 
depict the actual values which should have been recorded on the pertinent 


meters. 


42. The WWIZ transmitter logs disclose that the remote meters 


were not functioning between December 30, 1961 and March 12, 1962, al- 
though this fact was not reported to the Commission until March 7, 1962. 
47 CFR 73.67(a)(3) requires that in the event of a malfunction of any part 
of the 


a 
9! For example, the logs of January 2, 3, 6, 11, June 9, 10, 11, and 


December 28, 1961. 


10/ For example, the logs of January 4, 5, 8, 9, 10, dune 13, December 
23, 25, 27, 1961, May 5 and 25, 1962. 


aly For example, the logs of June 14, 15, 16 (the three days immedi- 
ately following an FCC inspection at which logging irregularities were 
noted), December 26, 29, 1961, March 13, 14, May 1, 2, 3, 4, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17, is, 19, 20, 21, 22, 24, 27, and 28, 1962. 
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remote control equipment resulting in improper control or inaccurate 
meter readings there shall be an immediate cessation of operation by 
remote control. 47 CFR 73.93(b) requires that in the event the trans- 
mitting apparatus should be observed to be operating in a,manner incon- 
sistent with the station's instrument of authorization, 22 and certain 
enumerated adjustments not here material are not effective in bringing 
it into proper operation, a person other than a first-class radiotelephone 
operator and not acting under the immediate super~ision of such operator 
"shall be required to terminate the station's emissions." During the pe- 
riod when the remote control meters were not functioning there was no 
first-class radiotelephone operator employed full time by the station or 
in immediate control of the station's operations. Nevertheless, the sta- 


13 / 


tion neither abandoned its remote control operation nor went off the air— 
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Conclusions 


1. As long ago as 1948, in our Public Notice on Procedure on 
Transfer and Assignment of Licenses, 4 Pike & Fischer, R.R. 342, we 
quoted the provisions of Section 310(b) 14/ of the Act and stated: 

"i is... clear that no transfer within the meaning of 
the Section can legally take place until after Commission 
consent has been received from the Commission to such 
transfer. Yet in several recent instances, transfers have 
been consummated prior to receipt of any Commission con- 
sent or knowledge of the transaction and the Commission 
has subsequently been requested to approve retroactively a 
transaction which has already been consummated. It is clear 
that such action is not in accord with the provisions of the 
Act, and actually 

pe et 


ta/ The WWIZ authorization specifically provides for remote control 
operation. 

237 While the designated issues do not direct inquiry as to possible 
violations of Rules 73.93(b) and 73.67(a){3), findings relating thereto are 
deemed relevant insofar as they may tend to iliustrate the practical con- 


sequences of the failure to employ a full time first-class radiotelephone 
operator. 


14/ Section 310(b) of the Communications Act of 1934, as amended, 
provides: 


'"(b) No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned or dis- 
posed of in any manner, voluntarily or involuntarily, direct- 
ly or indirectly, or by transfer of control of any corporation 
holding such permit or license, to any person except upon 
application to the Commission and upon finding by the Com- 
mission that the public interest, convenience and necessity 
will be served thereby. ..." 
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results in a period of operation of the station by unlicensed 


parties. The Commission does not intend to condone such 
activity in the future and it will be considered as possible 
grounds both for a disapproval of the transfer application 
and for the institution of revocation proceedings or for de- 
nial of applications for renewal of the station licenses of the 
offending licensees. 

"Another and equally irregular practice with which the 
Commission has recently been confronted, is for licensees 
to file with the Commission ownership reports showing the 
sale of stock in a licensee corporation or other changes in 
a licensee's ownership amounting toa transfer of control as 
required by Section 1.343 of the Commission's Rules and 
Regulations, and relying upon the Commission to inform 
them if, on the basis of these reports, a transfer application 
should be filed. This practice is also clearly in violation of 
Section 310(b) of the Act, which requires Commission ap- 
proval in advance of the consummation of any transaction 
amounting to transfer of control, as well as the express 
terms of Section 1.343 of the Rules. The responsibility for 
initiating requests for consent to a transfer of control rests 
with the licensee and the individuals concerned in the pro- 
posed transfer not with the Commission. | 

"It is recognized, of course, that doubtful and border- 
line cases exist where it is not possible to be certain wheth- 
er a proposed transaction would result ina transfer within 
the meaning of Section 310(b) as interpreted by the Commis- 
sion. In such cases, however, the doubt or uncertainty 
should be resolved by bringing the complete facts of the pro- 
posed transfer to the attention of the Commission in advance 


of any consummation of the transaction for a determination 
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as to whether Commission approval is required, In no case 
is uncertainty on the part of the licensee or counsel as to 
the legal consequences of a transfer of interests in a licen- 
see an excuse for failure to comply with the provisions of 
Section 310(b) of the Act.” 


2. The question before us in this proceeding is whether the 
activities of Schafitz and the Journal recounted in detail in our findings 
above resulted in a transfer of actual control of WWIZ, Inc., to the Lorain 
Journal Company without the prior consent of the Commission or whether, 
as the Examiner concluded, the arrangements between the Journal and 
Schafitz were merely ''designed for the purpose of assuring that the mi- 
nority stockholders in a close corporation could safeguard its legitimate 
financial interests while leaving effective control of the operation in the 
hands of the majority stockholder."' If we find the former, in line with 
our 1948 policy statement quoted above, such unauthorized transfer of 
control will constitute grounds both for the disapproval of the above- 


captioned 
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transfer application and for denial of the application for renewal of li- 
cense of Station WWIZ. 

3. Since the issuance of the construction permit for station 
WwWiIZ, Sanford A. Schafitz has been either its sole proprietor or the 
owner of a majority of the voting stock of the corporation holding the 
Commission's instrument of authorization. Thus, there has clearly 
been no transfer of control out of his hands in the sense that title to the 
majority interest has passed to another. However, in determining con- 
trol, the Commission looks beyond mere legal title and considers wheth- 


er other factors may lend dominance to a party nominally having only a 


minority interest. Thus we stated in Town and Country Radio, Inc., 15 
Pike & Fischer, R.R. 1035, at page 1057, 'The Commission has repeat- 
edly held that passage of control need not be legal control in a formal 
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sense, but may consist of actual control by virtue of the special circum- 
stances presented," citing Station KPAB, 6 Pike & Fischer, R.R. 1137 
(1951); Western Gateway Broadcasting Corp., 6 Pike & Fischer, R.R. 
1325 (1951); ABC-Paramount Merger Case, 8 Pike & Fischer, R.R. 541, 
617 (1953). "Control" as used in Section 310(b) of the Act embraces 
"every form of control, actual or legal, direct or indirect, negative us 
affirmative." Press-Union Publishing Co., Inc., 7 Pike & Fischer, R.R. 
83, 86 (1951), citing Rochester Telephone Corporation v. United States, 
(W.D.N.Y. (1938), 23 F. Supp. 634, 636, aff'd 307 U.S. 125 (1939). 

4. As the Examiner indicated, nothing on this record even implies 
that the Lorain Journal or anyone connected therewith had anything to do 
with Schafitz' filing an application and securing a construction permit for 
Station WWIZ. The Journal's first interest in the station was evinced 
some two months after the grant of the construction permit when Horvitz 
first contacted Schafitz. Another two months elapsed before Horvitz and 
Schafitz, in September of 1958, entered into discussions relating to the 
ownership of the station. Matters moved rapidly thereafter, however, 
and it took only a few days, i.e., from the meeting between Schafitz and 
Horvitz during the first week of September until September 10, 1958, for 
Schafitz and Horvitz to reach a meeting of the minds as to a plan whereby 
a corporation would be created in which the Journal would have first call 
on the profits through ownership of preferred stock but Schafitz would re- 
tain ownership of a majority of the voting stock. 

5. In our view, Schafitz took the first step in the pattern which led 
to the ultimate divestiture of his control of WWIZ when he allowed Horvitz, 
through the gratuitously offered services of Frank Kane, Horvitz’ counsel 
and accountant, to dictate the structure of the corporation to which the 
WWIZ station authorization would be assigned. Specifically, Schafitz 
agreed to form a corporation empowered to issue both common and pre- 
ferred stock, the latter to be held by the Journal, the former to be split 
so that Schafitz would retain the majority interest. Although the mechan- 


ical task of organizing this corporation was handled by Schafitz' Youngs- 


town counsel, he followed the plan outlined for him by Mr. Kane. 
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6. Pursuant to such plan, Schafitz filed with the Commission an 
application seeking assignment of the WWIZ construction permit from 
himself to a corporation in which he was, so far as the Commission was 
advised, to be the 100% stockholder. Here, in our view, Schafitz failed 
to exercise the candor which the Commission must demand from its li- 
censees. For example, the application as filed stated that WWIZ, Inc., 
was being formed "to take advantage of its legal rights and privileges 
which are well Known to the law.” In actuality, it was being formed by 
Schafitz to implement the plan of Horvitz and Kane whereby the Journal 
could place in the hands of Schafitz $55,000 for his immediate use in 
connection with the construction of WXTV, in return for which the Jour- 
nal could obtain an interest in the Lorain radio station without flagging 
the attention of the Commission or its long-standing opponent Elyria- 
Lorain Broadcasting Company. Further, in such assignment application, 
Schafitz expressly represented (a) that There are no contracts, agree- 


ments or understandings by which the stock is transferred;” (b) that 


‘no other stockholders or persons are involved in the ownership of the 
new corporation"; and (c) that "the corporation is authorized for 200 
shares, of which 110 will be issued to Sanford A. Schafitz and 90 will 
remain in the corporation.” Contraryto these express representations, 
the 55-45% split of common stock which was ultimately utilized had al- 
ready been discussed at this time as had the Journal's preferred stock 
ownership. Additionally, when this application was amended on Septem- 
ber 30, 1958, Schafitz submitted a statement representing that the station 
would be constructed and operated with funds and equipment furnished by 
him. A balance sheet appended to this commitment "to show that such 
funds and equipment are available” reflected only Schafitz'’ personal as- 
sets and liabilities. A projected balance sheet filed at this same time 
contained no amounts reflecting anticipated proceeds from the sale of 
stock in the corporation to the Journal, Schafitz merely stating at the 
bottom of this projected balance sheet that, "If additional financing is 
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desirable, the Corporation may sell up to 90 shares of Voting stock.” 
Thus it is clear that neither the assignment application nor its amend- 
ment contained any information concerning the actual purpose underly- 
ing the formation of the corporation. We find this non-disclosure to con- 
stitute a clear breach of Schafitz'’ duties and responsibilities to the Com- 
mission. : 

7, Sometime around the end of September, 1958, before the Com- 
mission approved the WWIZ assignment application on October 15, 1958, 
and with the Journal's interest therein still undisclosed to the Commis- 
sion, Schafitz forwarded to Horvitz for his review the organizational 
documents of the new corporation as drafted by Schafitz’ Youngstown at- 
torney. Shortly after the assignment was approved, Horvitz insisted that 
certain changes be made therein. The net effect of these changes, draft- 
ed by Kane, accepted by Schafitz, and formally adopted on November 12, 
1958, when the parties actually signed the various contracts effectuating 
their arrangement, were as follows: (1) The Journal was guaranteed 
that the preferred stock which it was to own would receive precedence 
as to income and on dissolution. Specifically, the Journal was entitled 


to 6% preferred 
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dividends every year. These dividends were cumulative and had to be 


paid in full for all years before Schafitz as a common stockholder could 
receive any dividends. Thereafter, any additional dividends would be 
split between the 200 shares of preferred stock held by the Journal and 
the 200 shares of common stock, 110 of which shares were ultimately 
held by Schafitz and 90 by the Journal. In this manner, over and above 
the first $1200 in dividends (6% payable on 200 shares preferred, $100 
par value), the Journal would take 72.5% of all additional dividends. 
This formula, we believe, goes beyond what may reasonably be recog- 
nized as being merely a normal device for the protection of a minority 
financial interest. (2) The Board of Directors was fixed at three 
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members instead of “not less than three", serving for three years in- 
stead of one. A two-thirds vote, rather than a majority, was required 
to remove a director, to amend the Code of Regulations or By-Laws, or 
to encumber corporate property. (3) The corporation could not draw 
checks without two signatures, one of which represented the Schafitz in- 
terest, the other the Journal's interest. Nor could any money be bor- 
rowed or any contract committing the corporation to expend in excess 
of $1000 be entered into without the express authorization of the Board 
of Directors. Also, the President's authority to enter into contracts of 
employment of executive personnel was made subject to approval of the 
Board of Directors. (4) The owners of 25% rather than 75% of the stock 
could call a stockholders meeting. Based upon these modifications, to- 
gether with the parties’ agreement that the WWIZ books and records 
would be kept at and by the employees of the J ournal, we must conclude 


that an unauthorized transfer of actual control of Station WWIZ from 


Schafitz to the Journal, specifically interdicted by Section 310(b) of the 


Communications Act, took place. 

8. According to the Examiner, three factors led him to reach his 
conclusion that the foregoing merely illustrates "'the steps taken by @ 
minority owner to safeguard its investmen "rather than to conclude, as 
we have, that there was in fact an acquisition by the Journal of effective 
control of corporate operations. These three factors are (1) the par- 
ticipation of Wickens as statutory agent for the corporation and as a 
member of its Board of Directors; (2) the manner in which the station's 
books and records are kept; and (3) the actual conduct of the broadcast 
operations of the station. 

9. Turning our attention first to the Wickens matter, the Exam- 
iner considered Wickens’ identity and actions "most significant", con- 
cluding that "he was the fulcrum on which the lever of that control would 
be turned.” Wickens first entered the picture by virtue of the fact that 
Ohio law required that Schafitz appoint a statutory agent for the purpose 
of accepting service of process for WWIZ, Inc., and that such agent be a 
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resident of the county where the principal office of the corporation was 
to be located. Although Schafitz had previously retained the services of 
an attorney in Lorain, Ohio, whom he could have called upon, he nonethe- 
less followed Horvitz’ recommendation and contacted Mr. Wickens, a 
Lorain attorney and a total stranger to Schafitz, who had done work for 
the Lorain Journal in the past and who lists the Journal in ‘Martindale- 
Hubbell Law Directory as one of his representative clients. Wickens, 


who serves ina 
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Similar capacity for other corporations, agreed to undertake this role. 
Later, at the November 12, 1958, organizational meeting, Schafitz, then 
the sole stockholder, elected Wickens along with Horvitz and himself to 
the Board of Directors. Within the previous three years, Wickens had 
not served as a director of any other profit making corporation. Ac- 
cording to the Examiner, if Wickens "was the Journal's creature, 
Schafitz' ownership of the majority stock interest was meaningless. 
Without him, the Journal's voice was no louder than that of any other 
owner of a substantial minority interest, and in an ultimate test of au- 
thority, it could not be sure of imposing its will on the corporation.” 
We disagree with the weight which the Examiner attaches to the partici- 
pation of Wickens. In our view, it is not necessary to resolve the ques- 
tion of whether Wickens was selected by Horvitz because of the likeli- 
hood that Wickens would support Horvitz in case of any disagreement 
with Schafitz or whether Wickens was, in fact, as he described himself, 
"an impartial director", responsible to both parties, and, as such, actu- 
ally a buffer between Schafitz and Horvitz. The facts in this record indi- 
cate that Wicken’s participation in the affairs of the corporation was ex- 
tremely pro forma. He himself testified that he regarded the running of 
the corporate affairs as a matter primarily the interest of Schafitz and 


Horvitz who represented the ownership interests, There was never a 


controversy between Schafitz and Horvitz which required resolution by 
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vote of the directors. Horvitz consulted with Schafitz before the direc- 
tors' meetings and obtained his agreement to any proposals Horvitz de- 
sired, Thus the position of Wickens takes on no dispositive significance; 
it is merely an example of one more instance tending to complete the 
pattern of Schafitz' divestiture of control, primarily, because it is rea- 
sonable to assume, based upon normal business practices, that a ma- 
jority owner would select his counsel as director rather than counsel of 
a minority owner. 

10. According to the Examiner, the keeping of the station's books 
by the Journal staff "served to save WWIZ the trouble and expense of this 
essential task." The requirement that every check bear the signature of 
a Journal representative, which provided Horvitz with immediate and con- 
stant information as to the station's receipts and expenditures, and the 
practice of the Journal staff of directing unusual expenditures to Horvitz' 
attention and withholding the issuance of checks until his approval was 
secured did not, in the Examiner's view, show the passage of control but 
again was merely evidence of a "device whereby a substantial minority 
owner was enabled to keep a close scrutiny of the controlling owner's 
management of the business.” We do not agree with the Examiner's 
analysis and find that the arrangement between Schafitz and the Journal 
went beyond what may reasonably be considered as normal business prac- 
tice and resulted in control passing to the Journal by means of its hold 
on the corporation's pursestrings. As the Court stated in Heitmeyer v. 
Federal Communications Commission, 68 App. D.C. 180, 188, 95 F.2d 91, 
99 (1937), "It is well-known that one of the most powerful and effective 
methods of contrcl of any business, organization, or institution, and one 


of the most potent causes of involuntary assignment of its interests, is 


control of its finances.’ See also WLOX Broadcasting Company v. Federal 
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Communications Commission, 104 U.S. App. D.C. 194, 260 F.2d 712 (1958). 
Not only did the payments made by the Journal to Schafitz show that the 
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Journal actually provided WWIZ with its initial operating capital, but also, 
by virtue of what amounted to reimbursements to Schafitz, the J ournal in 
essence paid the costs of station construction. The Journal maintained 
the WWIZ corporate books at the Journal's office. The Journal's book- 
keepers became the corporation's secretary and treasurer. All receipts 
of the station were turned over to the Journal, All deposits were made 
by the Journal. As indicated, all checks were drafted by Journal] employ- 
ees and required two signatures, one representing the Journal interest, 
The Journal employees involved in the day-to-day financial operation of 


the station, served as a conduit of information to Horvitz. In this manner, 


payments could be and were held up when the Journal employees felt that 


Horvitz should first approve. 

11. The third premise which the Examiner advances in support of 
his position that we are here concerned only with a substantial minority 
stockholder keeping close scrutiny on the controlling owner's manage- 
ment of the business is his conclusion that the actual conduct of the busi- 
ness and broadcast operations of the station remained entirely in Schafitz’ 
hands. We are not persuaded that this conclusion is correct. Woven 
throughout this hearing is unequivocal testimony that Schafitz' foremost 
interest has been in his UHF venture, television Station WXTV in Youngs- 
town, Ohio. The Journal's entry into the picture came about as a result 
of Schafitz’ need for money to finance this television station, As time 
passed and Schafitz became more and more embroiled in the affairs of 
WXTV, he spent less and less time in Lorain, Ohio. Specifically, as 
shown by paragraph 29 of our findings, Schafitz devoted himself exclu- 
sively to the affairs of Station WWIZ for only approximately the first six 
months of its commercial operation (October 26, 1958 to April 1959). 

For the next four or five months, he devoted only 50% of his time to the 
station. This was then reduced to 10% or 20% and, finally, in May of 
1960, to no time whatsoever. Although it is true that there is no evidence 
in the record indicating that the Journal in fact attended to the day-to-day 


operation of the station other than in connection with the vital matter of 
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its finances, it is equally true that after the first six months, neither did 
Schafitz. We are here concerned with the question of Schafitz' relinquish- 
ment of positive control. There can be no question that this relinquish- 
ment is evident with respect to the operation of the station as just detail- 
ed above and as Set out in our findings. 

12, Based upon all of the foregoing, we find that the corporate 
structure of WWIZ, Inc., constituted a device whereby the Journal could 
exercise control over the corporation and that the functioning of that 
structure in actual practice indicates that effective control did not re- 
main with Schafitz but passed to the Journal. We disagree with the Ex- 
aminer’s conclusion that this arrangement was merely designed for the 
purpose of assuring that the minority stockholder in a close corporation 
could safeguard its legitimate financial interests while leaving effective 
control of the operation in the hands of the majority stockholder. On the 
contrary, we are not persuaded that the execution and effectuation of the 
contracts of November 12, 1958, were not actually part of a plan to trans- 


fer 
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effective control of WWIZ, Inc. to the Journal without the prior consent 
of the Commission until such time as the Journal was prepared to come 
out in the open with 100% ownership. We believe that this is a reason- 
able inference to be drawn from ali the circumstances in this case, name- 
ly (1) the fact that when the Journal first entered into negotiations with 
Schafitz, it was concerned that if it sought openly to purchase a 100% in- 
terest in WWIZ, such an application would most probably, based upon its 
past experience, be designated for hearing; (2) that such designation 
might have an adverse effect upon the then pending Mansfield application 
(see paragraph 7 of our findings) and might also act as a deterrent to 


Schafitz whose interest in the Journal's offer was based upon his im- 


mediate need for funds for television ee WXTV in Youngstown; and 
(3) that Schafitz did, at the time of his original discussion with the 
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Journal, value the station at $125,000 which is approximately the total 
amount Schafitz will receive for the station as a result of the application 
presently before us for a transfer of Schafitz' 55% interest to the Jour- 
nal. We do not believe that either Schafitz or the Journal have by means 
of their showings in this hearing overcome the foregoing reasonable in- 
ference. We do not, however, decide issue 1 solely upon this ground but, 
more importantly, upon the factors itemized in our findings and in para- 
graphs 5-12 of these conclusions which in our view demonstrate (1) that 
control of WWIZ, Inc., was transferred to the Lorain J ournal without the 
prior consent of the Commission and (2) that the Lorain Journal has, 
without such prior consent, exercised this control. | 

13. In regard to issue 2, we agree with the Examiner's conclusion 
that the applicant has clearly evidenced its intention to prosecute the 
WWIZ renewal application and that, accordingly, dismissal of that appli- 
cation is not deemed an appropriate measure. : 

14. We are also in agreement with the Examiner's resolution of 
issue 3. From April of 1959 through April or May of 1960, Schafitz de- 
voted less than full time to WWIZ. From May of 1960 through March of 
1962 he devoted virtually no time to the Lorain facility. In his absence 
there was no regular full time first-class radiotelephone operator em- 
ployed by the station. Although arrangements were made! whereby vari- 
ous first-class radiotelephone licensees who had other regular employ- 
ment in the Lorain area were on call when, in the opinion/of the station 
management, they were needed, such arrangements do not satisfy the 
requirements of Rule 73.93(c), and it is concluded that from April of 
1959 through March of 1962, the station was operated in violation of that 
Rule. 

15. During the period from August 30, 1959 to March 13, 1962, 
the entries in the station's operating logs were not accurately kept at 
all times and the logs do not accurately depict the actual yalues which 


should have been recorded on the pertinent meters. This ‘condition was 


violative of Rule 73.111(b), for implicit in the requirement therein that 


[1179] 

218 
certain logs be kept is the further requirement that such logs be main- 
tained with all reasonable accuracy. Whether the imperfections in the 
logs stemmed from the fact that they were prepared in advance, filled in 
at the conclusion of the broadcast day, or filled in at the proper 
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time but without any actual reading of the meters, cannot be ascertained 


from this record. ib/ Whichever of these alternatives may be correct, 


the root cause of the improper logging must be deemed to be the failure 
to employ a full time first-class radiotelephone licensee, for such an 
employee would be expected to be cognizant of the necessity of maintain- 
ing operating logs in the manner specified by the Commission's Rules. 

16. The failure to discontinue remote operation or take the sta- 
tion off the air during the early part of 1962 when the remote meters 
were not functioning, as required by Rules 73.67(a}(3) and 73.93(b) illus- 
trates graphically that the WWIZ policy of having local engineers avail- 
able for technical services "as needed” did not satisfy the spirit or pur- 
pose of Rule 73.93(c), That so gross a violation of the Commission's 
Rules could be continued over so protracted a period of time bespeaks 
an almost total lack of responsible supervision over the technical oper- 
ation of the station, and rebuts Mr. Schafitz' contention that his presence 
at WXTV, only a two hour drive away, satisfied the requirements of Rule 
73.93(c), as qualified by Rule 73.93(d), for it cannot persuasively be con- 
tended that his duties at WXTV "in nowise interfered with the proper 
operation” of WWIZ as required by Rule 73.93(d). 

17. It is also concluded that prior to March 13, 1962, the operat- 
ing logs of Station WWIZ were maintained in violation of Rule 73.118. 
The lack of record evidence as to the technical qualifications of the in- 
dividuals who kept the logs must be deemed as a failure to carry the 
burden of proof by the applicant on this aspect of Issue #3, but the inac- 
curacy of the logs prior to Schafitz' instructions with respect thereto 
on March 13, 1962, and the subsequent improvement in log keeping 
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implies a lack of competence prior to the giving of such instructions on 


the part of the persons who kept the logs. 

18. In light of the unauthorized transfer of control of Station 
WWIZ from Sanford A. Schafitz to the Lorain Journal, the exercise of 
such control by the Journal, compounded by Schafitz' filing of misinfor- 
mation and the withholding of other information in the wwiz assignment 
application, its amendment, and in the application for license to cover 
the WWIZ construction permit, we conclude that the public interest re- 
quires the denial of both the above-captioned application for transfer of 
control of WWIZ and the WWIZ renewal application. Our latter decision 
is also premised upon the record evidence of Schafitz' lack of licensee 
responsibility as evidenced by his inattention to the station and its oper- 
ation in violation of our Rules setting forth the requirements concerning 
the employment of qualified technical personnel. 


<7 


—’ The pattern of frequent variations reflected in the recorded read- 
ings for June 14-16, 1961, immediately following an FCC inspection, and 
after March 13, 1962, when Schafitz gave new instructio:5 as to log keep- 
ing, effectively negates any likelihood that the inaccurate readings stem- 
med from defective meters or inability of the staff to read them more 
precisely. 
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ACCORDINGLY, IT IS ORDERED, This 25th day of March, 1964, 
That the application of WWIZ, Inc. for renewal of license of Station WWIZ, 
Lorain, Ohio (Docket No. 14537, File No. BR-3707), IS DENIED; the ap- 
plication of WWIZ, Inc. and The Lorain Journal Company for voluntary 
transfer of control of Station WWIZ, Lorain, Ohio, from Sanford A. 
Schafitz, transferor, to The Lorain Journal Company, transferee, (Dock- 
et No. 14538, File No. BTC-3765), IS DENIED; the application of Sanford 
A, Schafitz for renewal of license of Station WFAR, Farrell, Pennsylvania 
(Docket No. 14539, File No. BR-3014), IS GRANTED; the application of 


Sanford A. Schafitz for license to cover construction permit for Station 
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WFAR, Farrell, Pennsylvania (Docket No. 14540, File No. BL-7798), IS 
GRANTED; the application of Sanford A. Schafitz for modification of li- 
cense of Station WFAR, Farrell, Pennsylvania (Docket No. 14541, File 
No. BML-1881), IS GRANTED; the application of Sanford A. Schafitz for 
license to cover construction permit for Station WFAR, Farrell, Penn- 
sylvania (Docket No, 14542, File No. BL-8024), IS GRANTED; the appli- 
cation of Sanford A. Schafitz and Guy W. Gully, d/b as Community Tele- 
casting Company for modification of construction permit for Station 
WXTV, Youngstown, Ohio (Docket No. 14543, File No. BMPCT-5451), 
IS DENIED: the application of Sanford A. Schafitz and Guy W. Gully, a/b 
as Community Telecasting Company and WXTYV, Inc. for assignment of 


construction permit from Community Telecasting Company, assignor, 
to WXTV, Inc., assignee (Docket No. 14544, File No. BAPCT-276), IS 
DENIED; and the application of Sanford A, Schafitz and Guy W. Gully, 


a/b as Community Telecasting Company for license to cover construc- 


tion permit for Station WXTV, Youngstown, Ohio (Docket No. 14545, File 
No. BLCT-1063), IS DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Ben F, Waple 
Secretary 


Attachment 


Released: March 31, 1964 
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APPENDIX A 
Rulings on Exceptions to the Initial Decision 


Exceptions of the Broadcast Bureau 
Exception No. 
1 Granted, See paragraph 3 of this Decision. 
2 Granted, See paragraphs 5, 6 and 7 of this Decision. 


3 Denied. The findings here requested are lacking in 
decisional significance. In addition, they constitute 
merely a comment on the evidence rather than a prop- 
er finding of fact. 


Granted to the extent indicated in paragraph 10 of this 
Decision. 

Denied in all other respects as not supported by the 
record citations. 


Granted in substance. See paragraph ip of this Deci- 
Sion indicating Kane's influence on the formation of 
the corporation. 


Granted, See paragraphs 11 and 14 of this Decision, 


Denied as being of no relevant significance. The 
changes in the By-Laws and Code of Regulations are 
reflected in paragraph 15 of this Decision. Horvitz' 
admissions as to the content of these changes is ir- 
relevant. 


Granted in substance as reflected in sabagtaph 6 and 
footnote 4 to paragraph 22 of this Decision. An error 
is noted in this requested finding in that Schafitz bor- 
rowed $3800 on September 25, 1958, not $5800. 


Granted in substance. Mr. Kane's participation from 
the inception of Schafitz' association with the Journal 
is reflected throughout this Decision. 


Granted. See paragraph 23 and footnote 5 of this De- 
cision. 


Denied. The Bureau excepts to footnote 9 of the Initial 
Decision on the ground that it is speculative and con- 
jectural. With this we agree. The Bureau then re- 
quests that we substitute in lieu thereof its own assump- 
tions. Only facts of record may support a finding. 
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Exception No. 


12 


Exception No. 


13 


15 

16 and 17 

18, 19, 20 
21 
22 
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Granted in substance. See paragraph 25 of this Deci- 
Sion which deals with the conduct of the meetings of 
the WWIZ, Inc., Board of Directors as well as the 
limited knowledge of and participation by Wickens in 
the corporate affairs. 
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Ruling 
Granted in substance. See paragraphs 21, 28, and 29 
of this Decision containing the pertinent facts relative 
to Schafitz' participation in and knowledge of the cor- 
porate affairs of the licensee. 


Granted insofar as the fact is reflected in this Decision 
that two signatures were required on all checks, one 
representing the Schafitz interest, the other the Journal 
interest. 

Denied in all other respects as lacking in decisional 
significance. 


Granted in substance. See paragraph 28 of this Decision. 


Granted as reflected in this Decision. 


Granted in substance. See paragraph 29 of this Decision. 


Granted in substance. See paragraph 30 of this Decision. 


Granted in substance. As indicated in this Decision, the 
Examiner's conclusions 1-13 have been deleted in view 
of our revised findings of fact with respect to WWIZ. 


Denied as lacking in decisional significance. All licen- 
sees are required to exhibit a high degree of responsi- 
bility and knowledge. The fact that Schafitz is a gradu- 
ate electrical engineer and has had considerable experi- 
ence in the field of radio engineering neither adds to nor 
detracts from his obligations to adhere to the Commis- 


sion's technical rules. 


Denied. The Examiner's conclusion that the root cause 
of the improper logging, regardless of how it might have 
come about, was the licensee's failure to employ a full 
time first-class radiotelephone operator is adequately 
supported by the record, 


Granted to the extent that the last sentence of paragraph 
37 of the Examiner's conclusions through paragraph 30 
will be deleted as being of no decisional significance, 
Denied in all other respects. 


Exception No. 
26 


27 


28 
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Ruling 


Granted insofar as paragraphs 31, 33, 34 and 35 are 


concerned in accordance with our Decision herein. 


Denied in regard to paragraph 36. This paragraph, 
concluding that a grant of the pending applications of 
WFAR will serve the public interest will be retained. 


Denied as moot since coynsel for WXTV advised that 
the station is off the air and the applications with re- 
gard to WXTV "are out of the case." 

Granted in part. The decretal clause is revised as in- 


dicated in our Decision to deny all of the WWIZ and 
WXTV applications and to grant the four applications 


pertaining to WFAR. 


[1184] 
vA 


4 
Exceptioris of Elyria-Lorain Broadcasting Company 


Exception No. 
1, 2, 3, 6 (a), 
6(c), 7-14, 
16-22 


6(b) 


15 


23-38 


Ruling 

Granted in substance. These exceptions request that 
additional findings be made, Those facts which, we be- 
lieve to be of decisional significance are contained in 
paragraphs 1 through 42 of this Decision. 

Denied as merely cumulative. The pertinent facts con- 
tained in the documentary evidence sought to be intro- 
duced were testified to in sufficient detail by the wit- 
nesses on the stand. 

Denied as lacking in decisional significance. 

Denied. Although Schafitz made the initial expenditures 
to finance the construction of WWIZ, the record reveals 
that he was in effect, reimbursed by the Journal and 
also that the Journal provided the funds for the initial 
operation of the station. 

Granted in substance. See paragraphs 28 and 30 of this 
Decision. i 

Granted in substance, AS indicated in this Decision, the 
Examiner's conclusions in regard to WWIZ have been 
deleted in view of our revised findings of fact which led 
to substantially different conclusions. 
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FCC 64-352 
49122 
* 


[R.1189] 
ORDER 


By the Commission: Commissioners Hyde and Cox not participating; 
Commissioner Lee absent. 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the 22nd day of April, 1964; 


The Commission having before it its decision in this proceeding 
released March 31, 1964, FCC 64-249, 36 F.C.C. 562; 


IT APPEARING, That the above decision, inter alia, denies 

renewal of the license of radio Station WWIZ, Lorain, Ohio; denied 

the application for voluntary transfer of control of station WWIZ from 
Sanford A. Schafitz, transferor, to The Lorain Journal Company, trans- 
feree; denied the application for modification of construction permit for 
television station WXTV, Youngstown, Ohio; denied the application for 
assignment of construction permit for WXTV from Commity Telecast- 
ing Company, assignor, to WXTV, Inc., assignee; and denied the appli- 


cation for license to cover construction permit for station WXTV; 


IT FURTHER APPEARING, That no effective date was included 


in the above-referenced decision; 


IT IS ORDERED, on the Commission's own motion, that WWIZ 
and wxtvl/ cease operation and that their respective authorizations 
terminate June 1, 1964, PROVIDED: That in the event of a petition for 
reconsideration of the Commission's decision or an appeal from such 
decision is timely filed, WWIZ and WXTV shall cease operation and/or 
their authorizations terminate sixty days after denial of the petition for 
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reconsideration and/or the judicial affirmance of the Commission's 


decision. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


Released: April 24, 1964 


ee : 


1/ WXTV suspended operation February 28, 1962. 
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[R. 1191] 
PETITION FOR RECONSIDERATION 


TR. 1192] 


Comes now The Lorain Journal Company and, pursuant to Section 
405 of the Communications Act, as amended, and Section 1.106 of the 
Rules and Regulations of the Commission, petitions the Commission to 
reconsider its Decision in the above-entitled matter insofar as it relates 
to a denial of the application for renewal of license of Station WWIZ, 
Lorain, Ohio, and for transfer of control of W.W.I.Z., Inc. from Sanford 
A. Schafitz to The Lorain Journal Company. 

In support thereof, the Lorain Journal says as follows: 

1. The United States Court of Appeals for the District of Columbia 


has described the essentials of a Commission decision as follows: 


"In respect to comparative decisions, these are the essentials: 
(1) The bases or reasons for the final conclusion must be 
clearly stated. (2) That conclusion must be a rational result 
from the findings of ultimate facts, and those findings must 

be sufficient in number and substance to support the conclu- 
sion. (3) The ultimate facts as found must appear as rational 


inferences from the findings of basic facts. (4) The 
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findings of the basic facts must be supported by substantial 
evidence. (5) Findings must be made in respect to every 
difference, except those which are frivolous or wholly un- 
substantial, between the applicants indicated by the evidence 
and advanced by one of the parties as effective. (6) The 
final conclusion must be upon a composite consideration of 
the findings as to the several differences, pro and con each 


applicant. 


"The first four of these essentials are established requisites 


of Commission decisions. The progress to a valid conclusion, 


as long-since established by the cases, is: to receive the 
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evidence; then to make from the evidence findings of basic 
facts; then to make, by inference from the basic facts, find- 
ings of the ultimate facts which are requisite to decision; 
then to draw a final conclusion by the application of the 
statutory criterion to the ultimate facts. The last two es- 
sentials above stated — (5) and (6) — are made necessary 
by the peculiar characteristics of a comparative determina- 
tion. The Commission cannot ignore a material difference 
between two applicants and make findings in respect to se- 
lected characteristics only. Neither can it base its con- 
clusion upon a selection from among its findings of dif- 
ferences and ignore all other findings. It must take into 
account all the characteristics which indicate differences, 
and reach an over-all relative determination upon an eval- 


uation of all factors, conflicting in many cases. * * * * '! 


Johnston Broadcasting Co. v. Federal Communications 
oor badcasting Co. averrer SOMunications 


Commission, 175 F. 2d 351, 357; 85 U.S. App. D.C. 40. 


Although the Johnston case involved a hearing on comparative appli- 
cations, the requirements of a decision at the Commission enumerated 
above by the Court of Appeals apply equally to the instant case. 

2. In the Commission's Decision, the Commission has arbitrarily 
picked and chosen factors for decision, has disregarded significant evi- 
dence, has made findings and conclusions contrary to evidence, and has 
failed to weigh all of the pros and cons in accordance with the require- 
ments imposed upon the Commission by the Court of Appeals, and has, 
in effect, denied W.W.I.Z., Inc., Sanford Schafitz, and The Lorain Journal 
Company a fair hearing because of its failure to comply with the standards 


required by the Court of Appeals in Commission decisions. 


[R. 1193] 


3. In Paragraph 10 of the Commission's Findings, the Commission 
found ''By September 10, 1958, Schafitz and Horvitz had reached a basic 
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understanding that Schafitz would organize a corporation for the purpose 
of permitting the Journal to become a minority stockholder." This finding 
was added as a result of the Broadcast Bureau's Exception No. 4 which 
excepted to the failure of the Hearing Examiner to make such a finding. 
The Broadcast Bureau cited Tr. 1259-60 and 1703 as the basis for such 
finding. Nothing contained on those pages of the Transcript or anywhere 
else in the record would justify such a finding. The record is crystal 
clear that no agreement was reached between Horvitz and Schafitz until 
November 12th. (Tr. 447, 466, 675, 1062, 1420, 1426, 1708-09) The 
record is undisputed that Harry Horvitz and Sanford Schafitz did not con- 
sider they had any binding agreement to purchase or sell any common or 
preferred stock prior to November 12, 1958. (Tr. 1430, 606-07) Mr. 
William G. Wickens, an attorney at Lorain who later became a director 
and attended the first directors' meeting, had no knowledge of any agree- 
ment other than the November 12, 1958 one. (Tr. 258) Up to the moment 
Sanford Schafitz signed the November 12, 1958 agreement, he considered 
himself free to sell or not to sell stock to the Lorain Journal. Either one 
could have backed out. (Tr. 673-75, 1427-28, 1531, 1714-16) 

Subject to the right of either side backing out (Tr. 1426-27 and 1530), 
the basic outlines of the November 12, 1958 agreement were worked out 
about October 15, 1958. Sanford Schafitz was to get 110 shares of common 
stock of W.W.IZ., Inc. and The Lorain Journal Company would purchase 


90 shares of common stock and 200 shares of preferred stock. (Tr. 1704- 
05) 
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The basic outline was not a binding understanding or agreement. (Tr. 1713- 
14-15) About October 21, 1958, Mr. Horvitz was willing to go ahead with 
the deal, but there was no binding agreement made by The Lorain Journal 
to purchase any of the common or preferred stock until November 12, 1958. 
(Tr. 1429-30, 1584) There was no agreement to sell and transfer full con- 
trol until May 2, 1961 — 2-1/2 years later. (Tr. 1708-09) 
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After making the above finding that a basic agreement was reached 
by September 10, 1958, which finding was contrary to all of the evidence 
in the case, the Commission in Paragraph 10 found that "Pursuant to this 
basic agreement, Schafitz retained the services of Theodore T. Macejko." 

The Commission then, relying upon no facts in evidence and in 
complete disregard of all of the evidence, made findings in Paragraph 11 
with regard to certain answers to an application filed on September 18th 
which purportedly were false in view of the alleged basic understanding 
reached by September 10, 1958. 

In Paragraph 14, the Commission made findings regarding a letter 
dated September 30, 1958, in which Schafitz submitted a statement repre- 
senting that the station would be constructed and operated with funds and 
equipment to be furnished by him. The Commission found that "A pro- 
jected balance sheet filed at this same time contained no amounts reflect- 
ing anticipated proceeds from the sale of stock in the corporation to the 
Journal. * * * * Neither application BAP-403 as originally filed nor this 
amendment contained any information concerning the actual purpose un- 
derlying the formation of the corporation." These findings are predicated 
upon the basic finding that there was an agreement prior to September 30, 
1958, 


[R. 1195] 


between Schafitz and The Lorain Journal Company. As shown above, there 
was no evidence to support either that finding or the finding cited above 
in Paragraph 14. 

In Paragraph 16 the Commission found "At the time of this October 
20 or 21 meeting, agreement was reached that Schafitz was to be a 55% 
stockholder, the Journal a 45% stockholder. * * * *" Despite the fact 
that this finding is contrary to the Commission's finding in Paragraph 10 
as to the date on which the alleged agreement was reached, and that this 
finding, likewise, is not supported by any evidence whatsoever, the Com- 
mission found that "Notwithstanding the foregoing, on October 20, 1958, 
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WWIZ, Inc. filed its application for license to cover construction permit." 
The Commission thereupon made findings in Paragraph 16 as to answers 
given by W.W.I.Z., Inc. on FCC Form 302 "making no reference to any 
financial understanding with the Journal." 

After making these basic findings as to the existence of agreements 
with the Journal, the Commission used them as a basis for the following 


conclusions in Paragraphs 4,5,6 and 7: 


"4, Matters moved rapidly thereafter, however, and it 


took only a few days, i. e., from the meeting between Schafitz 

and Horvitz during the first week of September until Sep- 

tember 10, 1958, for Schafitz and Horvitz to reach a meet- 

ing of the minds as to a plan whereby a corporation would 

be created in which the Journal would have first call on the 

profits through ownership of preferred stock but Schafitz 

would retain ownership of a majority of the voting stock. * * * * 
"5. Specifically, Schafitz agreed to form a corporation 

empowered to issue both common and preferred stock, 

the latter to be held by the Journal, the former to be split 


so that Schafitz would retain the majority interest. * * * * 
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"6. Pursuant to such plan, Schafitz filed with the Com- 
mission an application seeking assignment of the WWIZ con- 
struction permit from himself to a corporation in which he 
was, so far as the Commission was advised, to be the 100% 
stockholder. Here, in our view, Schafitz failed to exercise 
the candor which the Commission must demand from its 
licensees. For example, the application as filed stated that 
WWIZ, Inc., was being formed 'to take advantage of its legal 
rights and privileges which are well known to the law.' In 


actuality, it was being formed by Schafitz to implement the 
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plan of Horvitz and Kane whereby the Journal could place in 
the hands of Schafitz $55,000 for his immediate use in connec- 
tion with the construction of WXTV, in return for which the 
Journal could obtain an interest in the Lorain radio station 
without flagging the attention of the Commission or its long- 
standing opponent Elyria-Lorain Broadcasting Company. 
Further, in such assignment application, Schafitz expressly 
represented (a) that 'There are no contracts, agreements or 
understandings by which the stock is transferred;' (b) that 
‘no other stockholders or persons are involved in the owner- 
ship of the new corporation’; and (c) that 'the corporation is 
authorized for 200 shares, of which 110 will be issued to 


Sanford A. Schafitz and 90 will remain in the corporation." 


Contrary to these express representations, the 55-45% split 


of common stock which was ultimately utilized had already 
been discussed at this time as had the Journal's preferred 
stock ownership. Additionally, when this application was 
amended on September 30, 1958, Schafitz submitted a state- 
ment representing that the station would be constructed and 
operated with funds and equipment furnished by him. A bal- 
ance sheet appended to this commitment 'to show that such 
funds and equipment are available' reflected only Schafitz' 
personal assets and liabilities. A projected balance sheet 
filed at this same time contained no amounts reflecting 
anticipated proceeds from the sale of stock in the corpora- 
tion to the Journal, Schafitz merely stating at the bottom of 
this projected balance sheet that, 'If additional financing is 
desirable, the Corporation may sell up to 90 shares of Vot- 
ing stock.' Thus it is clear that neither the assignment ap- 
plication nor its amendment contained any information con- 
cerning the actual purpose underlying the formation of the 
corporation. We find this non-disclosure to constitute a clear 


breach of Schafitz' duties andresponsibilities to the Commission. 
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"7. Sometime around the end of September, 1958, before 
the Commission approved the WWIZ assignment application 
on October 15, 1958, and with the Journal's interest therein 
still undisclosed to the Commission, Schafitz forwarded to 
Horvitz for his review the organizational documents of the 


new corporation as drafted by Schafitz' Youngstown attorney. 
* eK KT 
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Thus, the Commission's findings of basic facts were not supported 


by any evidence let alone substantial evidence, as required by the Court 
of Appeals, the ultimate facts were not a rational inference from the 
finding of any basic fact based upon substantial evidence, and the cor:- 
clusion of the Commission with regard to the date of any basic under- 
standing, and conclusions as to lack of candor on the part of Schafitz 

or control by the Journal were not supported by any validly arrived at 
basic or ultimate facts. 2 

4. In Paragraph 7 the Commission made findings with regard to 
"the background of the Journal." There is no issue in the case to which 
this is relevant. However, if the Commission deems such a finding 
relevant, the Commission should also find that no present officer, 
director or stockholder of either The Lorain Journal Company or Mans- 
field Journal was an officer, director or stockholder of either corporation 
at the time of the denial of either application or the antitrust case 
referred to. 

5. In Paragraph 12 of the Decision, the Commission made find- 
ings to the effect that Mr. Macejko advised Schafitz that it would be 
necessary to obtain a statutory agent for the corporation; that at the 
request of Horvitz, Schafitz personally contacted William C. Wickens, 

a Lorain attorney, who had performed legal work for the Lorain Journal 


and who had listed the Lorain Journal in the law directory as a 
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representative client; and that Wickens agreed to serve as statutory agent 
for W.W.I.Z., Inc. The Commission then found that Schafitz had never met 
Wickens previously. "'Schafitz had an attorney in Lorain at the time he 


contacted Wickens." 
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The Commission was attempting by this finding to lay a basis for 
concluding that despite the fact that Schafitz had an attorney in Lorain, 
the Journal's control was such that Schafitz selected Mr. Wickens as 
statutory agent. 

The finding that "Schafitz had an attorney in Lorain at the time he 
contacted Wickens" is either false or completely misleading in the light 
of the evidence in the case. The record shows that Meyer Gordon, a 
Lorain attorney, represented Schafitz in a zoning matter. Mr. Schafitz 
had very little confidence in Mr. Gordon. Mr. Schafitz was not entirely 
satisfied with the over-all way he handled the transaction of business for 
Mr. Schafitz. He felt that Mr. Gordon overcharged him for the services 
which he performed and Mr. Schafitz felt that he would not use him again. 
All of the work performed by Mr. Gordon was completed before Mr. 
Schafitz approached Mr. Wickens to be statutory agent for WWIZ. (Tr. 686- 
91) 

It is respectfully submitted that this finding is not accurate inasmuch 
as Mr. Schafitz did not have an attorney in Lorain at the time he contacted 
Mr. Wickens. Even if Mr. Schafitz had an attorney at the time, the Com- 
mission is obligated under the guidelines set up by the Court of Appeals to 
make complete findings regarding the unsatisfactory relationship between 
Mr. Schafitz and Mr. Gordon if it makes any findings whatever regarding 
the fact that Mr. Schafitz had or had had an attorney in Lorain. 

In Paragraph 9 of the Conclusions, the Commission stated: 

"Although Schafitz had previously retained the services of an 

attorney in Lorain, Ohio, whom he could have called upon, he 


nonetheless followed Horvitz' recommendation and contacted 
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Mr. Wickens, a Lorain attorney and a total stranger to Schafitz, 


woh had done work for the Lorain Journal in the past and who 
lists the Journal in Martindale-Hubbell Law Directory as one 
Se MAW Ie ClOry. 


of his representative clients." 
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It is respectfully submitted that this is an improper conclusion inas- 
much as it is not based upon all of the evidence. True, Schafitz could have 
called upon Mr. Gordon, but there is no reason why he should in view of 
his dissatisfaction with Mr. Gordon, Mr. Gordon's overcharging Schaftiz, 
and Schafitz' determination that he would not use Mr. Gordon again. 

6. The Commission's findings and its Conclusions in Paragraph 9 
are to the effect that Mr. 'Wickens' participation in the affairs of the corpo- 
ration was extremely pro forma."' (See also Proposed Findings of The 
Lorain Journal Company, Paragraphs 42-44, inclusive.) 

Despite these findings and the above-quoted conclusion of the Com- 
mission, the Commission, in Paragraph 9 of its Conclusions, disagreed 
"with the weight which the examiner attaches to the participation of Wickens." 
The Commission thereupon concludes, contrary to its findings and the above- 
quoted conclusion, the Examiner's findings, and all of the evidence in the 
case, that ''The position of Wickens takes on no dispositive significance; it 
is merely an example of one more instance tending to complete the pattern 
of Schafitz' divestiture of control, primarily because it is reasonable to as- 
sume, based upon normal business practices, that a majority owner would 
select his counsel as director rather than counsel of a minority owner." If 
Mr. Wickens' selection and activities have "no dispositive significance," 
this finding is improper, particularly inasmuch as Schafitz did not have an 
attorney in Lorain to represent his interests. 

The Commission disagreed with the conclusion of the Hearing Exam- 
iner to the effect that if Wickens "was the Journal's creature, Schafitz' 


ownership of the majority stock interest was meaningless. Without him the 
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Journal's voice was no louder than that of any other owner of a substantial 
minority interest, and in an ultimate test of authority, it could not be sure 
of imposing its will on the corporation." The evidence is conclusive that 
Wickens was not the Journal's creature and the Journal's voice was no 
louder than that of any other owner of a substantial minority interest. The 
findings and conclusions by the Examiner as to the participation by Mr. 
Wickens in the corporate affairs are correct and fully substantiated by all 
of the evidence in the case. 

7. In Paragraph 13, the Commission found that: 

"On September 24, 1958, Schafitz filed with the Commission 

an application for approval of studio location. The WWIZ 

application had originally been filed on a 'Studio to be deter- 

mined basis.' Schafitz now requested authority to locate the 

WWIZ studios at 1615 Broadway in Lorain, ina building 


located next door to the offices of the Lorain Journal." 


In the first place, the original studios were located next door to a 
parking lot of the Lorain Journal rather than to the offices of the Lorain 
Journal. (Tr. 1586) In addition, the Commission seeks to imply that the 
location of these studios adjacent to the Lorain Journal shows some degree 
of control by The Lorain Journal Company over W.W.I.Z., Inc. The evi- 
dence in the case is directly to the contrary inasmuch as Mr. Horvitz had 
recommended that the studios of Station WWIZ be located in a building 
owned by the Lorain Journal to the south of the Lorain Journal plant. Mr. 
Schafitz seemed interested in this location, and as a result, Mr. Horvitz 
went to the expense of having plans drawn up to remodel the building to 
make it into a studio. Then, without notifying or consulting Mr. Horvitz, 
Mr. Schafitz leased the studio space to which reference is made in Para- 
graph 13 of the Decision. (Tr. 1451, 1595) 


[R. 1201] 


In connection with any finding regarding studio space for Station 
WWIZ, the Commission should also find, based upon all of the evidence in 
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the case, as follows: Later, without consulting Mr. Horvitz or Mr. Wickens, 


Mr. Schafitz signed a lease and caused the studios to be moved to the Palace 
Theater Building. (Tr. 1445-47, 1587) Mr. Horvitz considered the move of 
the studios to the Palace Theater Building to be wasteful inasmuch as the 
original studios were satisfactory. (Tr. 1673) Neither Mr. Horvitz nor any 
officer, director or employee of the Lorain Journal played any part in the 
Selection of any studio space for Station WWIZ. (Tr. 1445-46) Both Mr. 
Horvitz and Mr. Wickens would have liked to have been consulted about the 
change in the location of the studio. (Tr. 1591) : 

8. Footnote 2, Page 8 of the Decision, is of no significance and 
should be stricken inasmuch as it does not relate to any issue in the case. 
The same is true as to the Commission's conclusions in Paragraph 7 re- 
lating to dividends. 

9. Paragraph 28 of the Findings states: "In sum, Schafitz' parti- 
cipation in the conduct of the station's business from the standpoint of 
corporate affairs has been limited."' This finding is not supported by any 
evidence. 

10. In Paragraph 28 of the Decision, the Commission found: "In 
sum, Schafitz' participation in the conduct of the station's business from the 
standpoint of corporate affairs has been limited." 

This finding was gratuitously added by the Commission inasmuch as 
it was not included in the Initial Decision and no exceptions were filed by 


either WEOL or the Broadcast Bureau requesting such a finding. Neither 
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the findings which preceded this finding nor any evidence in the case will 
support the above statement. 
11. In Paragraph 28 of the Findings, the Commission found: 
"The Journal employees charged with the preparation of WWIZ 
checks report unusual expenditures to Horvitz before drawing 
up the check. Thus, when Schafitz directed a $3000 check to be 
issued to his brother, Leonard, for salary for November 1961, 
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Mr. Mead referred the matter to Horvitz and did not issue 
the check until Horvitz approved. When he sent the check, 
it was with Horvitz' unilateral reservation that any excess 
over reasonable compensation for Leonard's services would 
be deducted from the final price paid by the Journal for 
Schafitz' common stock, the contract for sale of which was 
by that time before the Commission for approval." 

In Paragraph 30, the Commission found: 

"Horvitz exercised close scrutiny, particularly with regard 
to Schafitz' dealings with his brother, Leonard Schafitz. 

For example, in July 1959, Horvitz wrote to Schafitz remind- 
ing him that contracts for employment of executives were 
subject to Board approval. In February 1960, he wrote to 
Schafitz setting forth in explicit terms the basis which 
would be used in computing Leonard Schafitz' compensation. 
In November and December 1961, Mr. Mead, then assistant 
to the Journal auditor, wrote to Schafitz refusing to issue a 
$3000 check to Leonard Schafitz until Sanford Schafitz dis- 
cussed the matter with Horvitz." 

These two findings related to the same incident. It was the 
only time when Horvitz or anyone else connected with the Journal objected 
to any payments authorized by Schafitz. This monthly salary of $3,000 was 
objected to inasmuch as it was in apparent violation of Paragraph 6(j)(3) of 
the stock purchase agreement, which is the subject matter of this hearing. 
This Paragraph of the contract prohibited Mr. Schafitz from increasing 
"the compensation payable or to become payable by WWIZ to its stock- 
holders in any capacity, or to any employee except in accordance with 
normal and usual practice." This, incidentally, is a usual and normal pro- 


vision in any 
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contract involving the sale of a controlling interest in the stock of any 


corporation. 
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By making two separate findings regarding the same incident, the 
Commission erred in its conclusion in the last sentence of Paragraph 10, 
when it stated that "payments could be and were held up when the Journal 
employees felt that Horvitz should first approve." 

12. In Paragraph 29 of the Commission's Findings, the Commission 
stated: 

"From June or July of 1958 until April of 1959, dur ing 

the construction and early operation of WWIZ, Schafitz spent 

substantially all of his time in Lorain. Beginning in April, 

1959, however, he was at WWIZ only approximately 50% of 

the time. From July or August 1959 until May 1960, he de- 

voted 10% to 20% of his time to the Lorain facility. From 

May of 1960 through March 1, 1962, he devoted himself al- 

most entirely to the affairs of WXTV to the exclusion of 

WWI1Z." 


The Commission neglected to state that the reason Mr. Schafitz spent 
less time at Station WWIZ commencing in April or May 1959 was because 
he had hired his brother to work at WWIZ and Mr. Schafitz did not feel he 
had to be at Station WWIZ as often. Mr. Schafitz felt that if he went to 
WWIZ once a week it would be often enough. (Tr. 693-4) The record, how- 
ever, shows that subsequent to three or four months after April of 1959, 
Mr. Schafitz, except when he was building and operating WXTV, spent about 
10% to 20% of his time at Station WWIZ. (Tr. 693) 

Despite the fact that the evidence related only to the amount of time 
spent by Mr. Schafitz at Station WWIZ, the Commission in Paragraph 11 
of its Conclusions stated". . . for the next four or five months, he devoted 
only 50% of his time to the station. This was then reduced to 10% or 20% 
and, finally, in May of 1960 to no time whatsoever." 
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There is no evidence whatsoever to support this conclusion. The only 
evidence related to the time spent at the station and not the amount of time 
devoted by Mr. Schafitz to the affairs of the station. 
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After making this erroneous conclusion, the Commission further 
concluded ". . . that there is no evidence in the record indicating that the 
Journal in fact attended to the day-to-day operation of the station other 
than in connection with the vital matter of its finances, it is equally true 
that after the first 6 months, neither did Schafitz." The record is clear 
that the Journal had nothing whatever to do with the day-to-day operation 
of the station other than to the extent that some of its employees did work 
for WWIZ in connection with its bookkeeping and billing activities. How- 
ever, the evidence is clear and unequivocal that the day-to-day operations 
of the station were clearly and firmly under the complete control and juris- 
diction of Mr. Schafitz. 

13. In Paragraph 30 of the Decision, the Commission found "Ac- 
cording to Horvitz, he played little, if any, part in the selection of WWIZ 
management. But this was not an entirely accurate statement of his par- 
ticipation." 

All of this evidence was to the effect that Horvitz played little, if 
any, part in the selection of WWIZ management. Mr. Schafitz was the one 
who actually hired and fired all employees. (Tr. 485) Schafitz consulted 
with Horvitz only once, at which time Mr. Schafitz requested Mr. Horvitz 
to interview two prospective managers. (Tr. 1442) The only recommenda- 
tion made by Mr. Horvitz as to any manager was rejected by Mr. Schafitz. 
(Tr. 482, 1440-42) 
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The second sentence of the Commission's Decision quoted above is 
an accurate statement, only because the Commission rejected the great 
bulk of the Examiner's Findings in Paragraphs 21 and 22 of the Initial 
Decision. These findings were fully and indisputably supported by ali of 
the evidence in the case. It is inconceivable in a transfer of control case 
that the Commission could disregard findings by the Hearing Examiner that 
all of the managers were "accountable directly to Sanford Schafitz"; that 
"the day-to-day control of the station's broadcast operation was in the hands 
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of either Schafitz or one of the enumerated deputies, each of whom was as- 
sociated with Schafitz rather than the Journal" (Paragraph 21) ; that "Mr. 
Schafitz was responsible for the hiring and firing of station employees"; 
that "'Schafitz was wholly responsible for the programming of the station" : 
that ''He decided the question of whether or not to affiliate with a network 
and signed the network contract without consulting anyone”; that "Although 
conversations between Schafitz and Horvitz had created the impression 
that the studios would be located in a building owned by the Journal, and 
Horvitz went to the expense of drawing up plans to remodel the building, 
Schafitz had the studios installed in another location without consulting 
Horvitz"; that "'Schafitz moved the studios ‘vithout advising Horvitz or any- 
one else, although Horvitz regarded the move as unnecessary and waste- 
ful"; that ''no one associated with the Journal has participated in the selec- 
tion of equipment for WWIZ"; that "The station's advertising policy and 
rate card were established solely by Schafitz"; that Schafitz "has rejected 
Horvitz' recommendation that the station adhere to its rate card"; and that 
"The Journal interests were not consulted by Schafitz in determining whether 
WWIZ should 
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be a member of NAB, or in the hiring of the station's consulting engineer 
and Washington attorney." All of the foregoing findings by the Hearing 
Examiner were fully, adequately, and without evidence to the contrary, 
supported by evidence. (See Paragraph 45 of Lorain Journal's Proposed 
Findings.) 

In short, the Commission has completely ignored and rejected the 
great bulk of the evidence which relates to whether or not there has been 


a transfer of control of W.W.I.Z., Inc. 


14. The findings in the last sentence of Paragraph 32, Footnote 8, 


on Page 15, and the conclusion in Paragraph 12 in which the Commission 
seeks to equate Mr. Schafitz' salary, dividend payments, proceeds from 


the sale of stock and equipment with his original estimate as to the value 
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of the station are pure speculation. There is no evidence that these matters 
are related or were ever considered by the parties in arriving at the price 
to be paid by the Journal for its present and proposed stock interest in 
W.W.1.Z., Inc. Furthermore, in reaching its strained mathematical con- 
clusion the Commission ignored $5,000 of the purchase price for the pre- 
ferred stock, which the Commission found to have been paid by the Jqurnal 
in Paragraph 32. 

15. There is no evidence to support the conclusion in Paragraph 5 
that Frank Kane dictated the structure of the corporation, nor is there any 
evidence that "Schafitz agreed to form a corporation." Schafitz, on his 
own, determined to form a corporation a few days after his first talk with 
Harry Horvitz. (Tr. 817) 
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16. There is no evidence to support the Commission's conclusion 
in Paragraph 10 that "All receipts of the station were turned over to the 
Journal. All deposits were made by the Journal." 

Throughout the Decision the Commission refers to certain individuals 
as "employees of the Journal." These individuals were responsible to 
W.W.I.Z., Inc. and in most instances they were officers of W.W.I.Z., Inc. 
and owed a fiduciary relationship to W.W.I.Z., Inc. in matters pertaining 
to that corporation. There is no suggestion in the record that they violated 
this fiduciary relationship. In matters pertaining to WWIZ these individuals 
were accountable to the Board of Directors of WWIZ and not to The Lorain 
Journal Company. (Tr. 859) 

17. In Paragraph 10, the Commission concluded that "the Journal in 
essence paid the costs of station construction." This conclusion is errone- 
ous inasmuch as construction of the station commenced in August and was 
completed prior to October 21, 1954, the date on which the Commission 
authorized program tests. (Tr. 786, 812) Mr. Schafitz was not experienc- 
ing financial difficulties in connection with constructing Station WWIZ. 

(Tr. 815-16) The station had been completed prior to the time that either 
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Schafitz or W.W.I.Z., Inc. received any funds from The Lorain Journal 
Company. 

18. There is no evidence to support the Commission's conclusion 
in Paragraph 11 that "Woven throughout this hearing is unequivocal testi- 
mony that Schafitz' foremost interest has been in his UHF venture, tele- 
vision Station WXTV in Youngstown, Ohio." : 

19. The Commiss.un's Conclusion in Paragraph 11 that The Journal's 


entry into the picture came about as a result of Schafitz' need for money 
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to finance this television station" is inconsistent with the Commission's con- 
clusion in Paragraph 10 that "the Journal in essence paid the costs of station 
[WWIZ] construction." 

20. There is no evidence to support the Commission's conclusion in 
Paragraph 12 that "we are not persuaded that the execution and effectuation 
of the contracts of November 12, 1958 were not actually part of a plan to 
transfer effective control of W.W.I.Z., Inc. to the Journal without the prior 
consent of the Commission until such time as the Journal was prepared to 
come out into the open with 100% ownership." 

21. The Commission's "reasonable inference" in Paragraph 12 of the 
Conclusions is not a reasonable inference based upon all of the evidence in 
the hearing. 

Even assuming the validity of the "reasonable inference" in Paragraph 
12 of the Commission's Conclusions, the inference has been wholly rebutted 
by the evidence in the case which shows that Schafitz has always maintained 
control over W.W.1I.Z., Inc. and the operations of Station WWIZ. 

22. The Conclusions of the Commission with regard to the relinquish- 
ment or transfer of control of W.W.I.Z., Inc. in Paragraphs 11, 12 and 18 of 
the Conclusions are not supported by evidence. 

23. The ordering clause denying the renewal of license of Station 
WWIZ and the application for transfer of control of W.W.1Z., Inc. is not 


supported by evidence; on the contrary, consideration of all of the evidence 
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requires the Commission to grant the application of W.W.1I.Z., Inc. for 
renewal of license of Station WWIZ and to grant the voluntary transfer of 
control of W.W.I.Z., Inc. from Sanford Schafitz to The Lorain Journal 
Company. 


[R. 1209] 
WHEREFORE, THE PREMISES CONSIDERED, The Lorain Journal 


Company prays that the Commission set aside its Decision dated March 25, 
1964, issue a new decision in accordance with the evidence and grant the 
applications for renewal of license of Station WWIZ and transfer of control 
of W.W.1.Z., Inc. 

Respectfully submitted, 

THE LORAIN JOURNAL COMPANY 


By /s/ Clair L. Stout 


Clair L. Stout 
Its Attorney 


Clair L. Stout 
Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 
Counsel for The Lorain Journal Company 


April 29, 1964 


[R. 1210] 
CERTIFICATE OF SERVICE 


* * KK * 


/s/ Clair L. Stout 
Clair L. Stout 
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PETITION FOR RECONSIDERATION OF WWIZ, INC. 
Comes now WWIZ, Inc., by its attorney, and pursuant to Section 405 


of the Communications Act, as amended and Sec. 1.106 of the Commission's 


Rules and Regulations, respectfully petitions the Commission for Reconsid- 


eration of its final action taken in Docket No. 14537, File No. BR 3707, deny- 
ing the renewal of license of Station WWIZ, Lorain, Ohio, in a decision re- 
leased March 31, 1964. 


Preliminary Statement 


Since the record in this matter was closed, and more especially, since 
the release of the Commission's decision on March 31, 1964, a number of 
events have taken place, which, if considered in the light of the record taken 
as a whole, are such as to warrant the Commission's reversal of its deci- 
sion denying the renewal of Station WWIZ's license. 

Authority for the submission and consideration of such additional 
factual material is contained in Section 1.106(c) (1) of the Rules and Regula- 


tions of the Commission. 
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Events Which Have Occurred And Circumstances Which Have 

Changed Since The Closing Of Evidence 

1. William G. Wickens, Esq. resigned as a director of WWIZ, Inc. on 
February 7, 1964, and was replaced by Chester B. Scholl, of Sharon, Pennsyl- 
vania on April 16, 1964. 

2. On April 6, 1964, Sanford Schafitz, President of WWIZ, Inc. wrote 
to Mr. Harry R. Horvitz advising him that: 

(a) Effective April 15, 1964, the arrangement by which the books and 
records of WWIZ, Inc. were kept at the Journal Company in Lorain, Ohio is 
terminated; 

(b) All corporate, tax, payroll and bookkeeping records of WWIZ, Inc. 
are to be delivered to the radio station offices no later than April 18, 1964; 

(c) At the next regular meeting of the Board of Directors of WWIZ, 


Inc. he intended to vote for changes in the corporate rules which would 
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eliminate the requirement that checks be countersigned by any principal 
or employee of the Lorain Journal Company. 

A copy of the foregoing letter is annexed hereto as Exhibit 1. 

3. A meeting of the Board of Directors of WWIZ, Inc. was held in 
Lorain, Ohio on April 16, 1964 at which Sanford Schafitz, Harry Horvitz 
and Chester B. Scholl, Esq. were present. A copy of the minutes of this 
Board Meeting are annexed hereto as Exhibit 2. 

Petitioner believes the following findings of fact made by the Com- 


mission to be erroneous and unwarranted in the light of the record. 
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Finding No. 10. Schafitz and Horvitz reached no basic under- 


standing or agreement until November 12, 1958, all contacts before 
that date being in the nature of negotiations only. 

Finding No. 16. Schafitz had entered into no agreement with 
Horvitz, of the Lorain Journal prior to November 12, 1958. 

Finding No. 17. The $5,000 advanced by the Lorain Journal on 
October 22, 1958 was in the nature of a loan and was returnable to 
the Journal in the event that an agreement between Schavitz and the 


Journal was not subsequently reached. 


Finding No. 22. There was no contract relating to the Journal's 
purchase of preferred stock on October 29, 1958, as stated in foot- 


note 4, p. 10. Such contract did not come into existence until Novem- 
ber 12, 1958. 

Finding No. 30. Horvitz' primary business interest in Lorain, 
Ohio, was the Lorain Journal. There is no showing of record to 
warrant the inference made that his participation in the affairs of 
WWIZ was any greater than to which he testified. 


Petitioner believes the following conclusions of law made by the Com- 


mission to be erroneous and unwarranted in the light of the record: 
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Conclusion No. 4. While negotiations transpired between Schafitz 


and Horvitz during the months of September 
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and October, 1958, with a view to the possible entry into an arrange- 
ment whereby the Lorain Journal would acquire minority interest 

(as it subsequently did on November 12, 1958) there was no contract 

to this effect until that latter date. Such negotiations could have been 
terminated by either party prior to November 12, 1958. 

Conclusion No. 5. The acceptance of Frank Kane's suggestions by 
Schafitz constituted no irrevocable step in divestiture of control or 
even in the transfer of a minority interest to the Lorain Journal since 
Schafitz was free to terminate the negotiations with Horvitz while 
retaining (or rejecting) the corporate changes suggested by Kane. 

Conclusion No. 6. Petitioner respectfully contends that it was 
under no obligation to disclose the existence of mere negotiations so 
long as these negotiations remained in the discussion stage as they 
did until November 12, 1958. Nor does the formation of corporate 
structure which lent itself to implementing the contract later entered 
into constitute a lack of candor as found by the Commission since no 
contract was consumated until November 12, 1958. 

Conclusion No. 7. The Lorain Journal had no interest in WWIZ 
prior to November 12, 1958. No transfer of de jure or de facto control 
of Station WWIZ from Schafitz to the Lorain Journal has ever taken 


place. 
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A. TECHNICAL VIOLATIONS 
In Conclusions No. 14 through No. 17 the Commission found that WWIZ 


violated certain of the Commission's technical regulations as follows: 
Conclusion No. 14 - That WWIZ operated in violation of Rule 73.93(c) 
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through its failure to employ on a regular basis a first class radio tele- 


phone licensee; 


Conclusion No. 15 - That the station's operating logs were not ac- 


curately kept at all times in violation of Rule 73.111(b). 

Conclusion No. 16 - That WWIZ violated Rules 73.67(a)(3) and 73.93(b) 
through its failure to discontinue remote operation or go off the air when 
the remote meters were not functioning; and 

Conclusion No. 17 - That the WWIZ logs were maintained in violation 
of Rule 73.113. 

It is doubtful that the Commission would have denied the application 
for license renewal solely on the basis of the above violations in view of 
the extenuating circumstances discussed below. As the Commission points 
out in Conclusion No. 18, 

"Our latter decision (denial of renewal application) is also 

premised upon the record evidence of Schafitz' lack of license 

responsibility ..." 

The Initial Decision, p. 31, cites the recent case of Station WMIS 
which involved similar rule violations. In that case the Commission took 
mitigating circumstances into consideration. 

In the instant case, as is pointed out more fully in petitioners’ joint 
proposed findings Nos. 52 through 68, Sanford 
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Schafitz was never more than two hours driving time away from WWIZ 
(T-500-2, 1142-48); no notices of violations were issued prior to June 13, 
1961 (T-370, 696); at no time did WWIZ ever use excessive power, drift 
off frequency or operate during unauthorized hours (T-370-71). 

Other first-class radio telephone operators were employed on an "on 
call" basis (T-696, 700). An unsuccessful effort was made to hire a full 
time licensed engineer after being advised that WWIZ was deemed to be in 


violation of Section 3.93(c) of the Commission's Rules 
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(T-700,2)2/ Schafitz took affirmative steps to improve compliance with 
the station log-keeping requirements (T-372,74). 

Supposedly qualified engineers were hired to make certain repairs 
but were unable to do so (T-1198). 

Mr. Schafitz was burdened with the responsibility of operating WXTV 
in Youngstown until that station went dark on February 28, 1962 (T-370, 
1182). 


Under Section 3.93(b) of the Revised Rules and Regulations a full 

time first class radio telephone licensee is no longer required for 

the routine operation of a station with less than 10 kilowatts powers. 
While this rule does not govern in the instant case, it demonstrates 

a recognition on the part of the Commission that the full time presence 
of a first class license is not essential to the ordinary operation of a 
station. 
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B. ALLEGED DE FACTO TRANSFER OF CONTROL 


The question of whether there was an unauthorized transfer of control 
of station WWIZ from Sanford Schafitz to the Lorain Journal is essentially 
one of fact and fair inferences to be drawn from the facts. 

As the Commission's decision correctly states, ". . . (T)here has 
clearly been no transfer of control out of his hands in the sense that title 
to the majority interest has passed to another." The issue, then, is nar- 
rowed to whether or not de facto control passed "by virtue of special cir- 
cumstances presented." 

In a strained attempt to impute sinister motives to every negotiation 
between Schafitz and Horvitz the Commission's decision has equated dis- 
cussions and negotiations with a meeting of the minds. (Conclusion No. 4) 
Nothing in the record warrants this conclusion. 

On April 29, 1964 the Lorain Journal filed its petition for reconsidera- 
tion of the Commission's decision of March 31, 1964 addressed both to the 
renewal of license and the voluntary transfer of control questions. This 
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petition is devoted entirely to this issue of transfer of control. Since the 
petitioners’ interest and the interest of the Lorain Journal are identical 

on this issue, and in order to avoid needless repetition, WWIZ, Inc. hereby 
adopts by reference all of the Lorain Journal's petition for reconsidera- 
tion with the exception of paragraph 4 (relating to Paragraph 7 of the Com- 


mission's findings) about which petitioner has no knowledge, 


[R. 1219] 


and those portions of paragraphs 22 and 23 relating to the Lorain Journal's 
petition for reconsideration of the denial of application for voluntary 
transfer. 

The cases cited by the Commission in paragraph 3 of its conclusions 
do not present factual questions which are even remotely related to the 
instant proceeding. 

Town & Country Radio, Inc., 15 Pike & Fischer R.R. 1035, 1057 con- 
tains the dicta quoted by the Commission, but, in the final analysis found 
only that, 

"Livingston trod dangerous ground in becoming a somewhat 

aggressive consultant to the station at a time when he stood 

as a principal in a prospective purchaser." 

The Commission viewed Livingston's attitude "as that of a person who 
had made up his mind to buy the station, but who felt that when and if the 
Commission approved the assignment, there would still be a going opera- 
tion to buy.'’ 

Obviously, the Lorain Journal's legitimate minority interest justified 
its limited participation in the financial affairs of WWIZ, Inc. 

Station KPAB, 6 Pike & Fischer R.R. 1057 was an extreme case of 
flagrant disregard of Section 310(b). There was an immediate consum- 
mation of the sale, a complete abandonment by the former owner, anda 
public offering of stock — all before Commission approval was had. 


There is no point of remote similarity to the instant proceeding. 


251 [R. 1220] 


In the Western Gateway case, 6 Pike & Fischer R.R. 1325, it was 
found that a minority stockholder had acquired control through the device 


of purchasing stock in the names of close relatives. 
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The Commission validated the transfer despite the conceded transfer of 
control prior to authorization. 

The ABC-Paramount Merger Case, 8 Pike & Fischer R.R. 541 (1953) 
involved a giant publicly-held corporation, DuMont Laboratories, in which 
there was no majority stockholder. Paramount had all of the Class B 
common stock and 2.4% of the Class A common stock. Dr. DuMont with 
3% of the A common stock was the largest holder of that class. Paramount, 
through ownership of all of the B common stock, had a veto power as to any 


changes in the Articles, and By-Laws, and as to any mergers and sale of 


assets and francises. Also, solely through its ownership of the B common 


stock, Paramount had the exclusive right to fill the positions of Secretary, 
Treasurer and Assitant Treasurer, and, originally, to elect one-half of the 
directors (later three out of eight). Paramount also had the potential to 
improve its position through voting of the Class A common stock. With 
two dissents, the Commission found that Paramount controlled DuMont 
Laboratories for the purpose of the former multiple ownership rules and 
for the purpose of Section 310(b) of the Act. The Commission validated the 
transfer. 

In the Press Union Publishing Co., Inc. case, 7 Pike & Fischer R.R. 
83, (1951) there was an actual sale of the controlling stock without prior 
Commission consent. The Commission rejected the position taken by the 
parties that where the new owner gave back an "inevocable proxy" to the 
licensee that the spirit and letter of Sec. 310(b) were satisfied. The Com- 
mission in its decision said that the "ownership of majority stock... 


far from being divorced 
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from the realities of actual control... is the very genesis of control." 

The Commission may take official notice that it has rarely exercised 
its power by refusing to renew a license, and this supreme penalty should 
be reserved in those cases where there has been a flagrant disregard for 
the law or the Commission's rules. 

The refusal to renew a license is a violent and inevocable action in- 
volving a forfeiture and a penalty — a course which is not fawred in the 
law and which is to be avoided whenever possible, U.S. v. One 1936 Model 
Ford, 307 U.S. 219, 37 C.J.S., Forfeitures, Sec. 4., p. 8. 

The cases relied upon by the Commission rather than supporting a 
contrary view, speak for the proposition that the Commission hesitates to 
take such extreme action except in the most urgent of cases. 

To deny WWIZ's application for renewal of its license in the light 
of the decisions in other cases including those cited above would amount 
to a denial of procedural and substantive due process and a denial of equal 


protection under law in violation of the Fifth Amendment to the Constitution. 


C. CHANGED CIRCUMSTANCES 


Beginning with the resignation of William G. Wickens as a director 
of WWIZ, Inc., on February 7th of this year, but most particularly the 
events of the past 30 days have been such as to remove virtually every 


appearance of control by the Lorain Journal 
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over WWIZ, Inc. (the adoption of these changes, of course, is not to be 
construed as an admission on the part of WWIZ, Inc., that de facto control 
ever passed to the Lorain Journal. 

However, WWIZ, Inc., in the light of the Commission's decision of 
March 31, 1964, agrees, that for the sake of appearances, as well as to 
insure against any possibility of an attempt on the part of the Lorain 
Journal to dominate the affairs of WWIZ, Inc., the situation as it existed 
prior to these changes was such as to be a matter of legitimate concern 


to the Commission in line with its Public Notice on Procedure on Transfer 
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and Assignment of Licenses, 4 Pike & Fischer, R.R. 342 (1948). It was 
to correct any hint of an appearance of transfer that dictated these changes 
in large measure. 

These changes include the following: 

1. William G. Wickens resigned as a director and was replaced 
by Chester B. Scholl, Esq., Schafitz' attorney in Sharon, rae ee 
for 10 years. He was Mr. Schafitz' nominee. 

2. All books and records of WWIZ, Inc. will be removed from the 
custody of the Lorain Journal. 

3. Sanford Schafitz has been designated as General Manager of 
Station WWIZ, as well as president of WWIZ, Inc. 

4. Checks no longer require the counter signature of anyone con- 
nected with the Lorain Journal Interests. 

5. Mr. Robert Stroupe was designated statutory agent for WWIZ, Inc. 
He was nominated by Mr. Schafitz. 


Control of the affairs of WWIZ, Inc. is now firmly in the hands of 
Sanford Schafitz — where it has always resided. Now, however, there is 


not even the possibility of confusion. 
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D. THE PUBLIC INTEREST 
THE PUBLIC INTEREST 


Radio Station WWIZ is Lorain, Ohio's only broadcasting facility. 

Since it went on the air it has served the public convenience, interest and 
needs. No one has questioned this. Accordingly, if the Commission denies 
the license renewal application, the community oi Lorain, Ohio will be the 
big loser. 
Significantly, the question of Sanford Schafitz' dedication to the public 
interest was placed in issue with respect to WFAR's programming, and 
was resolved fawrably to Mr. Schafitz by the Hearing Examiner in his 
Initial Decision and affirmed by the Commission. 

Section 307 of the Act, 47 USC 307 states in pertinent part that, 
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"(a) The Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations 
of this Chapter, shall grant to any applicant therefore a 
station license provided for by this Chapter." 


"(b) In considering applications for . . . renewals thereof, 
when and insofar as there is a demand for the same, the 
Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the 
several states and communities as to provide a fair, ef- 
ficient and equitable distribution of radio service to each 


of the same." 


To force WWIZ off the air would deny to Lorain, Ohio a need vehicle 
for community expression. This factor, which has not heretofore been at 
issue in this proceeding, should be carefully weighed by the Commission 


in reconsidering its decision to deny WWIZ's application for license 


renewal for, as the Court pointed out in Heitmeyer v. FCC, 95 F 2d 91, 
68 App. D. C. 180 (1938), the underlying purpose of the Act is to secure to 
the people of the several 
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states and communities a fair, efficient and equitable distribution of radio 
service. The Commission's discretion in this regard is not absolute. 
None of the issues in the instant proceeding relate, even remotely, 
to WWIZ's service to the public interest. Neither the transfer issue nor 
the technical violations cited have anything to do with program content or 
public service, or an equitable and efficient distribution of radio service. 
The public is an innocent third party in this proceeding. In its zeal 
to prevent and punish violations of its regulations on the part of licensees 
or proposed licensees, careful consideration should be given to the side 
effects such punishments will have on the public. In the instant case it 
will amount to a total denial of radio broadcasting service which has been 


serving the community needs for nearly six years. 
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CONCLUSION 

Sanford Schafitz is and has been a professional broadcaster all his 
life. The record in this case reveals that the underlying reason for all of 
the difficulties experienced by Schafitz and WWIZ was Schafitz' unsuccess- 
ful attempt to launch and operate WXTV in Youngstown as a truly independ- 
ent UHF Television station. The financial difficulties which were generated 
by Guy W. Gully's failure to provide financing as promised are well docu- 
mented. But for Schafitz need for immediate financing to proceed with the 
construction and operation of WXTV, the Lorain Journal would probably 
never have become a part owner of WWIZ and this proceeding would never 


have been necessary. 
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The situation has now changed. WXTV is dark and will remain so. 

The technical violations at Station WWIZ have long ago been com- 
pletely corrected. 

Sanford Schafitz has authorized counsel to state that he has no further 


interest in selling his controlling stock to the Lorain Journal and recom- 


mends that the petition for reconsideration of the decision disallowing said 


transfer filed by the Lorain Journal be denied. 

Various steps have been taken within the past several months to 
remove any appearance of de facto control by the Lorain Journal over the 
affairs of Station WWIZ, Inc. These steps are set out in detail above. 

Sanford Schafitz has demonstrated his competence and reliability as 
licensee in his operation of WFAR in Farrell, Penna. 

The public interest requires that Lorain, Ohio continue to have the 
services of an independent AM Braodcasting facility. 

WHEREFORE, the premises considered, petitioner respectfully 
requests that the Commission reconsider its decision of March 31, 1964 
denying the application of WWIZ, Inc., for renewal of its license, and upon 


such reconsideration that said application be granted. 
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Petitioner further requests that if, in the opinion of the Commission, 
the technical violations found require the imposition of a penalty that such 
penalty be something other than a denial of the license renewal application. 
Oral argument is respectfully requested on the foregoing Petition 
for Reconsideration. 
Respectfully Submitted, 
WWIZ, INC. AND SANFORD A SCHAFTIZ 


As Sole Proprietor of WFAR and as 
an Equal Partner of WXTV 


By: s/ Carl L. Shipley and 
Thomas A. Ziebarth 


Its Attorneys 
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———— EE ee 


P O Box 900 
Sharon, Pa. 
April 6th, 1964 


W.W.L.Z., Inc. — Exhibit No. 1 


Harry Richard Horvitz 
4375 E 146th Street 
Cleveland 28, Ohio 


Dear Sir: 


Effective April 15th, 1964, after the issuance of the mid-month 
payroll and general disbursements and issuance of the March 1964 
operating and balance statements for WWIZ, Inc., the keeping of 

all WWIZ, Inc. books and records at the Journal Company in Lorain 
and the Horvitz Company in Cleveland is ended. 


April 15th, 1964 also will terminate the book-keeping services of 
all Lorain Journal or Horvitz Company employees, for radio station 
WWIZ and WWIZ, Inc. 


Please instruct your representatives to deliver to the offices of 
radio station WWIZ, not later than April 18th, 1964, all Corporate 
records for WWIZ, Inc., all tax records, all payroll records, and 
the entire book-keeping file and supplies.te 


As you are well aware, William Wickens resigned from the Board 

of Directors of WWIZ, Inc., at my suggestion, on February 7, 1964. 
This is to put you on notice that it is my intention to vote for, and 
thereby elect, at the next regular meeting of the stockholders of 
WWIZ, Inc., Mr. Chester B. Scholl, my local attorney here in Sharon, 
Pa. Mr. Scholl will, of course, replace Mr. Wickens. I notice that 
you have already concurred in the matter of Mr. Wickens' replace- 
ment by letter dated April 3, 1964. 


I also wish to put you on notice that at the next regular meeting of 
the Board of Directors of WWIZ, Inc. it is my intention to vote for 
changes in the Corporate rules which will eliminate the requirement 
that bank checks be counter-signed by either principals or employees 
of the Lorain Journal Company. 


Yours truly, 
/s/ Sanford Schafitz 


Sanford Schafitz 
President, WWIZ, Inc. 
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W.W.1Z., Inc. — Exhibit No. 2 


MINUTES OF SPECIAL BOARD OF 
DIRECTORS' MEETING, W.W.I.Z., Inc. 


A special meeting of the Board of Directors of W.W.LZ. , Inc., 


was held at the corporate offices in the Palace Theatre Building in 
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Lorain, Ohio, on Thursday, April 16, 1964, at 1:30 P.M. Members 
of the Board present were: SANFORD A, SCHAFITZ and HARRY 
HORVITZ. Sanford A. Schafitz presided at said meeting. 

Mr. Schafitz announced that a third member of the Board, 
WILLIAM G. WICKENS, had submitted his resignation as the 
remaining member of the Board of Directors. Mr. Schafitz then 
introduced CHESTER B. SCHOLL, of Sharon, Pennsylvania, an 
attorney who has represented him personally for more than ten 
(40) years, and suggested that he be elected to fill out the unex- 
pired term of William G. Wickens. A motion was made by Mr. 
Schafitz, seconded by Mr. Horvitz, and unanimously adopted that 
Chester B. Scholl be elected to the Board of Directors of the 
corporation to serve until the next annual meeting of the share- 
holders, which would be on or about November 1, 1964. 

The chairman announced that the corporation had received a 
letter from William G. Wickens requesting that he be relieved of 
his duties as general counsel for the corporation. A motion was 
made by Mr. Horvitz, seconded by Mr. Schafitz, that the resigna- 


tion of William G. Wickens, as 


[R. 1228] 


general counsel and statutory agent for the corporation, be ac- 
cepted. It was moved by Mr. Schafitz, seconded by Mr. Scholl, 
that a new statutory agent for W.W.I.Z., Inc. be designated. 

Mr. Schafitz nominated Mr. Robert Stroupe to serve as statutory 
agent. There were no objections, and it was carried that Mr. 
Stroupe be statutory agent, and Mr. Scholl was instructed to file 
the proper forms with the Secretary of the State of Ohio. 

It was next suggested by Mr. Schafitz that in view of the 
change in the membership of the Board of Directors, new officers 
should be elected for the corporation to serve until the next annual 
meeting of the stockholders. After some discussion, the following 
officers were approved by the Board of Directors upon motion 
made by Mr. Scholl, seconded by Mr. Horvitz, and unanimously 
adopted: President, Sanford A. Schafitz; Vice President, Robert 
Stroupe; Secretary, Walter Mead; and Treasurer, Albert Zippay. 
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There was some discussion concerning the signing of checks 


for said corporation and after the discussion, a motion was made 
by Mr. Horvitz, seconded by Mr. Scholl, that all checks of the 
corporation would hereafter be signed by the treasurer and either 
the president or vice president, with two signatures being required. 


This. motion was unanimously adopted. 


There was considerable discussion concerning the handling of 
the books of said corporation. At the termination of the discussion, 
a motion was made by Mr. Schafitz, seconded by Mr. Scholl, that 
effective May 1, 1964, all books and accounts of said corporation 


will be placed in the physical possession of 
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the treasurer of said corporation and removed completely from The 
Lorain-Journal Company. All old records of said corporation shall 
be kept in the physical possession of the treasurer or in such loca- 
tion as designated by the treasurer, where they will be protected 
from fire and theft. The transfer of the current books shall not be 
made until May 1, 1964, because it is not practical to make such a 
change in the middle of the month. This motion was unanimously 


adopted. 


A motion was then made by Mr. Schafitz, seconded by Mr. Hor- 
vitz, that CARL SHIPPLEY be retained by the corporation as its 
Washington attorney * * * * * * * * * , This motion was un- 


animously adopted. 


The matter of salaries for the president and commercial 
manager were discussed at length. Upon the termination of the 
discussion, the following motion was made by Mr. Schafitz, seconded 
by Mr. Horvitz: hereafter, Sanford A. Schafitz shall not only be desig- 
nated as President of this corporation but also as general manager. 
LEONARD SCHAFITZ shall be designated as commercial manager and 
Robert Stroupe shall be designated as office manager. The combined 
salaries of the president and commercial manager shall not exceed the 


sum of $2,500.00 per month. Motion was unanimously adopted. 
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There being no further business to come before the meeting, the 
meeting was adjourned at 3:00 P. M. 


/s/ Chester B. Scholl 
Acting Secretary 


* 
Deleted — Privileged material. 
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[CERTIFICATE OF SERVICE] 
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REPLY OF THE LORAIN JOURNAL COMPANY 
TO OPPOSITION OF ELYRIA- LORAIN 
BROADCASTING COMPANY 


Comes now The Lorain Journal Company (Journal), by its attor- 


neys, and files its Reply to the Opposition To Petition For Reconsidera- 
tion filed by Elyria-Lorain Broadcasting Company (WEOL) on May 12, 
1964, in the above-entitled proceedings. 

1. WEOL's contention that Mr. Schafitz' feeling that he has no 
further interest in selling his controlling stock to the Journal renders 
the transfer of control application moot is entirely without merit. This 
application is still pending. Mr. Schafitz is legally obligated under the 
terms of the contract to sell this stock after Commission approval has 
been obtained. He has no legal right to withdraw the application. 

2. WEOL states in Paragraph 3 that the Journal's Petition For 
Reconsideration "involves only the prospective question of whether an 


applicant shall first become a licensee of the Commission." WEOL mis- 
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conceives the nature of this proceeding. The pending application is for 
transfer of control of W.W.I.Z., Inc. The Lorain Journal Company is 
not seeking to become a licensee. 

3. The Journal is not requesting in its Petition that the case be 
re-tried. The Journal does, however, believe that it has been denied due 
process of law and the Commission has violated essential requirements 
of a valid decision by virtue of the failure to make findings and give con- 
sideration to all of the evidence relating to whether a transfer of control 
did or did not take place. WEOL's Opposition does not dispute this basic 
contention of the Journal and therefore it must be presumed that WEOL 
agrees with the position of the Journal. 

4. WEOL's contention in Paragraph 6 that "Schafitz was not even 
able to control the selection of the Board of Directors" is completely con- 


trary to the evidence. Mr. Schafitz was the sole stockholder at the time 
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the members of the Board of Directors were elected. No one other than 
Mr. Schafitz had any vote in selecting the members of the Board of Direc- 
tors and there is no evidence in the case that Mr. Wickens or Mr. Hor- 
vitz were elected to the Board as the result of any pressure imposed upon 
Mr. Schafitz. In Footnote 1, WEOL states that "it should be noted that 
Schafitz had originally expected to elect one of his own attorneys, Mr. Ma- 
cejko, as the third director, but he changed his mind upon the determina- 
tion that Wickens was to fill this position. R 607, 687." The record on 


Page 607 relating to the members of the Board shows as follows: 
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"Q Mr. Schafitz, isn't it a fact that sometime prior to 
November 12, 1958, you and Mr. Horvitz had a gentle- 
man's [Page 606] understanding based upon a conversa- 
tion between two businessmen, whereby you agreed that 
he would acquire 90 percent of the stock of WWIZ, Inc., 
and some preferred stock, and would also have himself 
and Mr. Wickens on the board of directors? 


"A No." [Page 607] 


The record on Page 687 relating to membership of the Board of Direc- 


tors is as follows: 


"Q Yes. I have no objection to your stating what you 
have, and I will get back to that ina moment, but it is 
not responsive to my question. That is, did you consider 
putting your counsel from Youngstown or Sharon on the 
board of directors of WWIZ, Inc.? 


"A Not Sharon, but I think J might have just slightly 
considered Ted Mazaiko. 


"Q And why didn't you put him on the board of directors? 
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"A Well, it was suggested that William Wickens be put 


on. 


"Q Isee. Did you have a lot of confidence in Mr. Gordon, 


this other lawyer you knew in Lorain? 
"A No, as a matter of fact. 
"Q No confidence? 


"A Well, not as much -- what I'm trying to say is, while 
Meyer Gordon did a satisfactory job, he -- I felt that J 
was not entirely satisfied with the overall way he handled 
the transaction of business between us. We parted ami- 


cably and everything was fine." [Page 687] 


5. There is nothing on the cited pages to support WEOL's conten- 
tion in Footnote 1 or in the last sentence of Paragraph 6 which Footnote 
1 purports to support. 

6. Footnote 2 and the statement to which it relates ' erroneous. 
There was no evidence as to the amount of time which Mr. Schafitz de- 


voted 
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to WWIZ. The evidence related to the time which he spent at WWIZ. 

The record is clear that either Mr. Schafitz or an agent selected by 

Mr. Schafitz was responsible for not only the day-to-day operation of 

the station but all policy questions and that the Journal and its employees 
had nothing whatever to do with these matters, which relate to the actual 
control of the station and the corporation. 

7. In Footnote 3, WEOL attempts to support Commission findings 
that the matter of Leonard Schafitz' compensation evidenced control of 
W.W.I.Z., Inc. by Mr. Horvitz and the Journal. WEOL's Transcript cita- 
tions reflect only that Mr. Horvitz expressed the natural concern of a 


substantial minority stockholder in the acutely sensitive situation in which 
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the majority stockholder put his brother on the payroll, demanded sole 
power to pay whatever he might deem reasonable for his brother's ir- 
regular hours of work, and later directed the drawing of a check for 
$3,000.00 to the brother for a single month's work. The exhibits cited 
by WEOL reflect that Mr. Schafitz unilaterally hired his brother and set 
the terms of compensation, that Mr. Horvitz was not able to materially 
alter the basic terms, that the Board of Directors qualified Mr. Schafitz' 
discretion in altering the terms of compensation only by the obviously 
ineffectual directive that the compensation be "reasonable" and "in con- 
formity with the value of the services rendered to WWIZ and the time 
spent working for this station", and that Mr. Schafitz, with only slight 
delay, was successful in getting the $3,000.00 check issued. 

8. In connection with the $3,000.00 check, Mr. Schafitz had not 
only ignored Mr. Horvitz’ very natural concern about possible exhorbi- 


tant 
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payments to the brother, but had also violated the sales contract of 
May 2, 1961, which provided the usual warranty against unusual in- 
creases in employee compensation pending the closing. 

9. If anything, the matter of his brother's compensation is one 
more example of Mr. Schafitz' strong-arm control of the station. 

10. In Footnote 4, WEOL attempts to support the Commission's 
finding that by September 10, 1958, there was a "basic understanding" 
with respect to participation of the Journal in W.W.I.Z., Inc. in view of 
the fact that Mr. Horvitz prepared plans for a studio ina building owned 
by the Lorain Journal. The fact that Mr. Schafitz leased other studios 
without consulting Mr. Horvitz after the Journal had expended time and 
money in preparing these plans is a clear indication that there was no 


"basic understanding." 


265 [R. 1286] 


11. It is respectfully submitted that there can be no "basic under- 
standing" unless there has been a meeting of the minds by the parties. 
There is no evidence in the case that prior to November 12, 1958, such 
a meeting of the minds had taken place. WEOL finally recognizes the 
evidence that either party could have withdrawn from any plan prior to 
the execution of the agreements on November 12th. The record makes 
it clear that the only "basic understanding" was that there was no "basic 
understanding."" The Journal is unaware of any requirement of the Com- 
mission's Rules relating to the filing of such negative understandings. 

12. WEOL has for the most part completely ignored the conten- 
tions of The Lorain Journal Company's Petition For Reconsideration and 
has, in effect, merely argued that the Commission can ignore the great 
bulk 
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of the evidence relating to the transfer of control issue, can refuse to 
make findings and give consideration to such evidence, and can base its 
decision upon evidence which it chooses and selects in order to reach 


the conclusion desired. 
Respectfully submitted, 
THE LORAIN JOURNAL COMPANY 


By (Signed) Clair L. Stout 
Clair L. Stout 


Clair L. Stout By (Signed) L. Adrian Roberts 
L. Adrian Roberts L. Adrian Roberts 


Dow, Lohnes and Albertson 
Munsey Building Its Attorneys 
Washington, D. C. 


Counsel for The Lorain Journal Company 


May 18, 1964 
[R. 1286] [ CERTIFICATE OF SERVICE] 
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REPLY OF THE LORAIN JOURNAL COMPANY TO 
BROADCAST BUREAU'S OPPOSITION 

Comes now The Lorain Journal Company (Journal), by its attor- 
neys, and files its reply to the "Opposition of Broadcast Bureau to 'Peti- 
tion for Reconsideration’ filed on May 13, 1964, in the above-entitled 
proceeding. In support thereof, the following is shown: 

1. In Paragraphs 3 through 6, the Broadcast Bureau attempts to 
support Commission findings of misrepresentations in the assignment ap- 
plication executed by Mr. Schafitz on September 17, 1958. Part of the Bur- 
eau's argument seeks to place the date of a basic understanding between 
Messrs. Schafitz and Horvitz at September 10, 1958, and the remainder of 
the argument to rebut the November 12, 1958, date advocated by the Jour- 
nal, 

2. Preliminarily, it should be remembered that rebuttal of the Nov- 
ember 12th date by showing that certain things occurred in October does 
not support a finding of misrepresentation in the assignment application 
since the question is what had occurred by September 17, the date of exe- 
cution of the application. 

3. More specifically, the question is what had occurred by Septem- 
ber 17th evidencing the kind of basic understanding which a businessman 
preparing an application in Youngstown, Ohio, without Washington counsel, 
would recognize as being indispensable in a Commission form calling for 
"contracts, agreements or understandings." The basic understanding must 
have been such that failure to include it in the form could reasonably imply 
willfulness to deceive the Commission on the part of Mr. Schafitz, not sim- 


ply misunderstanding of the form's requirements. 
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Since the phrase "contracts, agreements or understandings" clearly con- 
notes at least very firm agreements, it was incumbent upon the Commis- 


sion, and the Bureau in supporting the Commission, to show something 
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other than mere exploratory talks and anticipations. 

4. Given a fair reading without the aid of a preconceived conspi- 
ratorial theory, the Bureau's citations in Paragraphs 3 through 6 show 
only the following: (1) Messrs. Schafitz and Horvitz had exploratory dis- 
cussions during the first week in September, 1958, about the acquisition 
by the Journal of a minority interest in the Lorain facility. (2) The only 
certain idea that emerged from that meeting was the suggestion of Mr. 
Horvitz that if Mr. Schafitz expected to sell a minority interest to the 
Journal or to anyone else, the most feasible method would be to form a 
corporation and sell minority stock. (3) In the remaining time prior to 
September 17th, the date of execution of the assignment application, Mr. 
Schafitz accomplished some of the preliminary work in organizing a cor- 


poration. 


5. There is no question that Mr. Schafitz was organizing the cor- 


poration with the hope of inducing the Journal to buy a minority stock in- 
terest, but the Journal was not committed to buy just because Mr. Schafitz 
had relied upon the guarded suggestion made by Mr. Horvitz at the early 
September meeting. Subsequent events in October show that Mr. Schafitz 
continued to make the offer more attractive to the Journal by modifying 

the Articles of Incorporation and provisions for preferred stock. The 
course of events right up until November 12th, when the contract was ac- 
tually executed, indicates a continuous pattern of bargaining, with the parties 


drawing closer and closer but with both reserving the right 
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to withdraw prior to the actual contract execution date. (Tr. 447, 446, 
606-07, 673-75, 1062, 1420, 1426-28, 1430, 1531, 1708-09, 1714-16) 

6. Certainly the degree of understanding was slight as of Septem- 
ber 10th, the date that the Commission and the Broadcast Bureau find a 
basic understanding. The degree of understanding was no greater as of 
September 17th because of Mr. Schafitz' unilateral organizational efforts 
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prior to that date. The degree of understanding gradually increased up 
until the November 12 contract execution date. 

7. In the assignment application, Mr. Schafitz could honestly an- 
swer that there were no "contracts, agreements or understandings" in 
view of the fact that the degree of mutual understanding as of September 
17th was slight. His additional response in the application that ''No other 
stockholders or persons are involved in the ownership of the new corpor- 
ation" was entirely accurate at that time and was accurate as of the Octo- 
ber 29 closing date. There were no other stockholders in the new corpor- 
ation until November 12th. 

8. Mr. Schafitz' response in that same application that ''The pur- 
pose of the assignment to a corporation is to take advantage of the legal 
rights and privileges which are well known to the law" was likewise cor- 
rect in that Mr. Schafitz hoped to utilize one of the legal privileges of the 
corporate form, namely, the privilege of issuing stock to raise money. 

As for lack of specificity, Mr. Schafitz' failure to inform the Commission 
in this response that he had hopes, but no certainty, of inducing the Jour- 
nal to buy stock in the corporation simply does not imply concealment. 
The Commission has acquiesced for years in vague responses to such 


"purpose questions" in assignment and transfer applications. 
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9. In the September 30 amendment to the application, Mr. Schafitz, 
no doubt again with hopes of selling a minority interest to the Journal, vol- 
unteered the statement at the bottom of a projected balance sheet that up 
to 90 shares of voting stock might be sold if necessary. The conspiratorial 
theory cannot explain why even this much of a clue would be voluntarily 
given the Commission. But the lack of specificity in the statement as to 
a buyer for the 90 shares is easily explained by the fact that Mr. Schafitz 
still had no commitment from any buyer at that time. 

10. At Paragraph 4, the Bureau purports to quote a response of 


Mr. Schafitz which ostensibly states in plain words: 
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"Yes, there was an agreement to that intent 
before November 12, 1958. There had to be 
because the agreements couldn't be drawn up 
on that date." (Tr. 1059) 


However, the Bureau has conveniently deleted the first sentence of that 
same response, which completely alters the meaning. The first sentence 
is: : 

"Well, agreement for the Journal to propose 


a written proposal." 


11. In the Bureau's Paragraph 7, it seeks to support a Commis- 
sion finding of further concealment of the Journal's interest in the sta- 
tion by Mr. Schafitz in the license application filed October 20, 1958. In 
that application, the question is asked: "State changes, if any, in capital- 
ization, and report any contracts affecting ownership not shown in the ap- 
plication for construction permit." Here the reference to changes in capi- 
talization is clearly retrospective and it is undisputed that Mr. Schafitz 
had not sold any stock to the Journal by October 20th. 
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The reference to contracts is also retrospective and seems to mean final- 
ized, enforceable contracts of which there were clearly none as of October 
20th. The questions here do not allow quibbling about proposed changes 
and the degree of understanding reached as of a particular date. The Bur- 
eau's accumulation of citations as to alleged understandings, admittedly 
not implemented, between Mr. Schafitz and the Journal is totally irrele- 
vant to the question of concealment in the license application. 

12. Throughout, the Journal has argued that there was no firm agree- 
ment between the parties prior to November 12, 1958. This is based upon 
their express statements to that effect (Tr. 606-07, 673-75, 1427-28, 1430, 
1531, 1714-16) and upon the fact that all of the Bureau's citations to the 


contrary are references to negotiations and preliminary matters. 
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13. Nowhere in the record were the parties contradicted on the 
November 12th date, although the question was repeatedly asked of them 
(See citations at Paragraph 5 herein), and also of Mr. Wickens (Tr. 258). 
The Examiner, not the Commission, observed their demeanor and found 
them truthful. 
14, In the Bureau's Paragraph 10, it has distorted Mr. Schafitz's 
testimony at Tr. 687-88 to give the impression that Mr. Schafitz first 
stated his confidence in Meyer Gordon and then, 
"on being pressed on this point as it related to 
his choice of Wickens, Schafitz stated that he 
felt Gordon had overcharged him for the services 
performed (Tr. 688)." 

The pertinent testimony is as follows: 
"Q. Isee. Did you have a lot of confidence in 
Mr. Gordon, this other attorney you knew in 
Lorain? 
"A No, as a matter of fact. 
"Q@ No confidence? 
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"A Well, not as much -- what I'm trying to 
say is, while Meyer Gordon did a satisfactory 
job,.he -- I felt that I was not entirely satisfied 
with the overall way he handled the transaction 
of business between us. We parted amicably and 
everything was fine. 
"@ What do you mean by the transaction between 
you? 
"MR. STOUT: Let him finish. 
"THE WITNESS: To put it straight, I thought he 


overcharged me. I paid him, but that was my own 
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personal feeling. In fact, he does not even know 
I feel he overcharged me, but I have that little 
reservation with him and so I felt I wouldn't use 


him again. I felt that is my right." 


The Bureau also finds it odd that Mr. Schafitz would not have the name of 


Meyer Gordon "on the tip of his finger" for a job in which overcharging 
would not be possible. Certainly if one feels that he was overcharged by 
an attorney he may quite naturally be left with a certain sour taste and 
may, when given a choice of attorneys, choose another even for work that 
is to be gratis. There is simply no sinister inference to be drawn in Mr. 
Schafitz'’ choice of William Wickens as statutory agent. Mr. Schafitz had 
no other attorney in Lorain at the time. 

15. In Paragraph 11, the Bureau states that the Journal "insists on 
‘compartmentalization' of the evidence such that no inference can be drawn 
from one fact or set of facts to another or another set of related events." 
The Journal is not trying to 'compartmentalize" facts. Rather, it is ob- 
jecting to the arbitrary selection of certain insignificant facts and the 
drawing of elaborate inferences therefrom to support a conspiratorial 
theory while ignoring those facts of decisional importance. The Bureau, 
like the Commission, has seized upon facts which might reflect something 
if the corporation in question were DuMont Laboratories but which are 


meaningless when applied to W.W.I.Z., Inc. The so-called 
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"pattern of conduct of Horvitz and Schafitz in this divesture" is more ac- 
curately and simply the story of Mr. Schafitz, or his brother or other ap- 
pointed agent, operating the station substantially as he pleased and, in ef- 
fect, humoring the minority stockholder by letting the latter "go through 
the motions" of corporate formalities and de facto review of station busi- 
ness. The entire conspiratorial theory is shattered by the most natural 


inference to be drawn from the Bureau's and the Commission's tortuous 
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accumulation of facts relating to the pro forma corporate meetings to sat- 
isfy statutory requirements, the bookkeeping, the record collecting, the 
preparation of applications and reports, and the possession of stationery. 
That inference is simply that Mr. Schafitz, like many another executive, 
was glad to avoid such trivia since it in no practical way affected his 
handling of the real business of the station. It is Mr. Schafitz handling 

of the real business of the station, about which there is an abundance of 
evidence (See Examiner's findings in Paragraphs 21 and 22 of Initial De- 
cision), that has been ignored by the Commission and the Bureau. 

16. In Paragraph 12, the Bureau has attempted to show that Mr. 
Horvitz knew and approved of the move of the WWIZ studios to the Pal- 
ace Theatre building. The record is clear that Mr. Horvitz knew nothing 
until after the lease was signed. (Tr. 1587) As the Bureau indicates, the 
directors were informed thereafter and the formally-worded minutes of 
the November 1, 1960, Directors' meeting state that they "ratified and ap- 
proved the same." But Mr. Horvitz did not personally approve of the move. 
(Tr. 1673) He felt, however, that it would have been futile to protest at the 


Directors’ meeting: 
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"A Well, I'll answer that this way. 
We tried to provide certain safeguards in cer- 
tain authorities in the Code of Regulation and 
the By-Laws. 
We soon found that there was no practical 
means of enforcing these regulations, and al- 
though it was very true that specifically this 
was an authority of the Directors, once Mr. 
Schafitz had entered into a contract or lease, 
there is nothing that we knew of doing about 
it." (Tr. 1588) 
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17. Contrary to the Bureau's Paragraph 13, the dividend provisions 
were a reasonable and necessary inducement to persuade a buyer to invest 
$55,000.00 for a minority interest in a small market radio station, consid- 
ering the poor resaleability of such a minority interest and the low rate 
of investment return under less liberal dividend provisions. 

18. In Paragraph 14, the Bureau has collected an odd assortment 
of citations allegedly supporting the Commission's finding that Mr. Scha- 
fitz' participation in WWIZ corporate affairs was limited. These citations 
show that Mr. Schafitz was agreeable to voting for certain officers and dir- 
ectors suggested by Mr. Horvitz, that checks were cosigned by representa- 
tives of both the majority and minority stock interests, that Messrs. Hor- 
vitz and Kane prepared ownership reports, that the Journal had some WWIZ 
stationery, that Mr. Schafitz could not remember if he had made a state- 
ment imputed to him by the corporate minutes years before, that Mr. Scha- 
fitz had never personally written the corporate minutes, and that Messrs. 
Schafitz and Wickens rarely conferred in their capacity as directors. 

19. In the first place, there is no reason why Messrs. Schafitz and 
Horvitz should have quarreled over the selection of themselves and an out- 
standing local attorney as directors, or over the selection of Mr. Schafitz 


and his associate as President and Vice President, and of 
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employees associated with the Journal for the purely ministerial positions 
of secretary and treasurer. Mr. Schafitz alone elected all of the directors 
who, in turn, elected the officers. There is no evidence whatsoever that 
Mr. Schafitz was pressured on the matter. 


20. The co-signing of checks by a person associated with the minor- 


ity stock interest was a normal and prudent business practice in view of 


the fact that Messrs. Schafitz andHorvitz had been complete strangers and 
the Journal was making a sizeable investment in the corporation. There 
is no evidence that Mr. Schafitz ever failed to obtain the drawing of any 
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check that he directed. 

21. If Messrs. Schafitz and Wickens rarely conferred in their cap- 
acity of directors, it is because, as the Commission found in Paragraph 
25 of its findings in the Decision, the purpose of directors' meetings was 
little more than to meet statutory requirements. 

22. The citations about ownership reports, stationery, and corpor- 
ate minutes are immaterial to the control issue. The Journal had estab- 
lished accounting and bookkeeping facilities and W.W.I.Z., Inc.'s needs 
for such services could thereby be satisfied for little extra expense. 
There is no evidence that Mr. Schafitz was ever denied access to any 
corporate records. 

23. In Paragraph 15, the Bureau quotes correspondence between 
the bookkeeper, Mead, and Mr. Schafitz relating to the $3,000.00 salary 
payment to Leonard Schafitz. The Bureau concludes that Mead was look- 
ing to Mr. Horvitz for orders in disposing of this unusual item. However, 
this correspondence was during the pendency of the transfer of control 


application filed June 5, 1961, and from the bookkeeper's prospective at 
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that time, Mr. Horvitz was about to become the sole stockholder of 
W.W.I.Z., Inc. It does not seem unnatural that the bookkeeper would 
protect himself in some measure by calling the matter to Mr. Horvitz' 
attention. He could do this with very slight delay in drawing of the check, 
and there is no evidence that Mr. Schafitz was aggravated by the delay. 
Finally, the fact remains that Mr. Schafitz obtained this very check as he 
had obtained every other check directed by him to be drawn, leaving the 
final characterization of the episode as another example of Mr. Schafitz' 
control of the station. 

24. The Bureau's citations in Paragraph 16 confirm the fact that 
there is nothing in the record to indicate that Mr. Schafitz did not devote 


sufficient time to WWIZ affairs during all periods in question, as distin- 
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guished from his actual physical presence in Lorain. During the period 
when Mr. Schafitz was constructing Station WXTV, he was continually in 
contact by telephone with WWIZ. (Tr. 378-79) | 

25. In Paragraph 17, the Bureau concludes that the day-to-day oper- 
ation of the station was not firmly under the control of Mr. Schafitz because 
Mr. Schafitz was not in Lorain and was devoting a majority of his time to 
the Youngstown television station, and "It was Adams, Wilt, Mead, Mader, 
Kane and Horvitz who supervised the operation of the station, even down 
to the preparation and filing of applications and reports for WWIZ with 
the Commission." [Emphasis supplied] 

26. In the first place, during any period when Mr. Schafitz was phys- 
ically absent from the station, he left in charge his brother or other station 
manager, none of whom had any relationship with the Journal. The further 
statement of the Bureau that "Leonard Schafitz was subordinate to Horvitz 


and could not even get his salary except through the channel of 


[R. 1298] 


payment devised by The Journal" is totally unsupported. There is no evi- 
dence that Leonard Schafitz ever received any order, request or sugges- 
tion from Mr. Horvitz. Leonard Schafitz received a very handsome salary 
including a $3,000.00 check for one month's work, over the express opposi- 
tion of the Journal. There is no evidence that any of the bookkeepers and 
accountants listed by the Bureau, or Mr. Horvitz, initiated a single item 

of station business at any time. However, the Bureau's emphasis upon the 
preparation and filing of applications and reports, combined with its earlier 
citations emphasizing the typing, processing, transmitting, reviewing, and 
storing of applications, reports, bills, checks, and corporate minutes is at 
least instructive as to the Bureau's theory of control. For the Bureau, 
these functions are the indicia of control. It, like the Commission, can 
completely ignore the facts that Mr. Schafitz was responsible for the hir- 


ing and firing of all employees (Tr. 485), programming policies (Tr. 486- 
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87), advertising policies (Tr. 1456-57), editorial policies (Tr. 1452-53), 
the choice of banks for station deposits (Tr. 1453), national network 
affiliation (Tr. 487, 1455), station rates (Tr. 1454, 1457), NAB member- 
ship (Tr. 1454-55), selection of technical equipment (Tr. 1444-45), leas- 
ing of studios (Tr. 1445-47, 1451, 1587, 1595), and the hiring of a Wash- 
ington attorney (Tr. 1455) and a consulting engineer (Tr. 1456). 

27. Contrary to the Bureau's Paragraph 18, nowhere in the Deci- 
sion did the Commission discuss the activities of Mr. Schafitz cited above. 
Instead, the Commission made meaningless findings in Paragraph 30 of 
the Decision as to the de facto scrutinizing and reviewing of Mr. Horvitz, 
and the processing and filing activities of the bookkeepers and account- 


ants. 
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28. In Paragraph 19, the Bureau adds up various sums paid or to 
be paid by the Journal for stock interests in W.W.I.Z., Inc. and reaches 
a figure approximating Mr. Schafitz' initial valuation of the station of 
$125,000.00. There is nothing sinister in the fact that Mr. Schafitz had 
an opinion as to the overall value of the station and may have sold frac- 
tional interests with that in mind. What the Journal objected to was the 
Commission's fanciful theory that all salary and dividend payments to 
Mr. Schafitz were in accordance with a schedule of payments in some se- 
cret plan conceived by Messrs. Horvitz and Schafitz in early September 
1958. The record shows that when dividends were declared or Mr. Scha- 
fitz' salary increased, it was simply because he thought the station could 
afford it. (Tr. 888, 904) When, in Mr. Schafitz' opinion, station finances 
did not permit it, no dividends were declared and his salary was not in- 
creased. (Tr. 971) 

29. In Paragraph 21, the Bureau citations regarding receipts and 
deposits refer only to the routine accounting functions in which employees 


of W.W.I.Z., Inc. who were concurrently employed by the Journal acted at 
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Mr. Schafitz' direction. The citations purporting to show that those same 
employees were loyal to the Journal do not indicate anything whatsoever 
with respect to their loyalties when working on W.W.I.Z., Inc. affairs. 

30. The Bureau's Paragraphs 22 through 24 speculate as to how 
the money paid by the Journal for its minority interests was used by 
Mr. Schafitz. There is no evidence that the Journal ever considered 
WWIZ construction costs in negotiations with Mr. Schafitz. At no point 
in the Bureau's pleading or in the Decision is there any attempt to show 


how this speculation permits an inference of a master plan between the 
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parties, financial control by the Journal, or anything else relevant to the 
issues. 

31. It is concluded that the Bureau, like the Commission, has dis- 
regarded the great bulk of relevant evidence in this proceeding and has 
meticulously selected facts of no decisional significance based upon a 
preconceived conspiratorial theory and a misunderstanding of the mean- 


ing of corporate control. 


Respectfully submitted, 
THE LORAIN JOURNAL COMPANY 


By (Signed) Clair L. Stout 


By (Signed) L. Adrian Roberts 


Clair L. Stout L. Adrian Roberts 


L. Adrian Roberts 

Dow, Lohnes and Albertson 
Munsey Building 
Washington, D. C. 


Counsel for The Lorain Journal Company 


May 20, 1964 
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REPLY OF WWIZ, INC. TO OPPOSITION OF BROADCAST BUREAU TO 
PETITION FOR RECONSIDERATION 


1. It is quite obvious from the tenor of the Commission's decision 
of March 31, 1964, and the opposition of the Broadcast Bureau to the 
WWIZ, Inc. petition for reconsideration that the graveman of the rejec- 
tion of the license renewal application of WWIZ, Inc. is the purported de 
facto transfer of control of the licensee corporation from Sanford Schafitz 
to the Lorain Journal. All this came about when application was made for 
permission to transfer de jure control to the Journal. 

2. It is the position of WWIZ, Inc. and Sanford Schafitz individually 
that no de facto control of WWIZ, Inc. ever took place. It may well be, 
however, that the evidence of record in this case (and upon which the Com- 
mission relied to support its conclusion that de facto. control actually 
passed to the Journal) will support a conclusion that there was an attempt 
on the part of the Lorain Journal to gain de facto control. 

3. It is for this reason -- to allow the Commission a middle ground 
in the selection of its remedies -- that a notation was made in the licens- 
ee's petition for reconsideration that Sanford Schafitz no longer has any 
interest in selling his controlling stock in WWIZ, Inc. to the Lorain Jour- 
nal. 

4. In the Reply of the Lorain Journal to the opposition of the Elyria- 
Lorain Broadcasting Company, paragraph 2, the statement is made that 
"Mr. Schafitz is legally obligated under the terms of the contract to sell 
this stock after Commission approval has been obtained. He has no legal 
right to withdraw the application." 

5. Commission approval, of course, has not been obtained, and a 
fair reading of the decision of the Commission of March 31, 1964 makes 
it appear unlikely that such approval will be forthcoming upon reconsidera- 


tion. 
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6. As to the legal right of Mr. Schafitz to withdraw his offer to sell, 


this question is not before the Commission, nor is it within the Commis- 


[R. 1304] 


Sion's jurisdiction. The Commission, rather, is concerned with whether 
the proposed transfer would be in the public interest. Moreover, Mr. 
Schafitz has not rescinded the contract in the legal sense of the word but, 
for reasons which are perfectly obvious in the record and findings (Nos. 
6, 32 and 33) of the Commission's findings of fact, the motive which Mr. 
Schafitz had at the time the agreement was entered into (i.e., saving 
WXTV) has ceased to exist. He, therefore, truly has no further interest 
in the sale, and, petitioner believes that this circumstance should be care- 
fully considered by the Commission in deciding the transfer issue together 
with the other factors. 

7. Petitioner respectfully submits that the two issues presented in 
the respective petitions of WWIZ, Inc. and the Lorain Journal for recon- 
sideration should be considered Separately. Petitioner, WWIZ, Inc., is 
fighting for its very existence. The Lorain Journal, of course, wants the 
license renewed, but seeks a reversal of the Commission's position on 
the transfer of control as well. 

8. On the question of whether or not a de facto transfer of control 
actually took place, the Broadcast Bureau has incorporated, by reference, 
its opposition to the Lorain Journal's petition for reconsideration filed 
May 13, 1964. Except to the extent that petitioner has amplified its posi- 
tion herein, it incorporates by reference the reply of the Lorain Journal 
to said opposition filed May 20, 1964. 

9. In paragraph 5, the Broadcast Bureau takes exception to peti- 
tioner's characterization of the payment by the Lorain Journal of $5,000 
to WWIZ, Inc. on October 22, 1958, as being "in the nature of a loan". 
Obviously, this 
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payment was to be applied to the purchase price of the preferred stock if, 
as and when the deal went through -- which it did on November 12, 1958. 
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Prior to that date, however, the payment was merely a deposit, a down 
payment or -- as it would certainly have been treated had the deal not 
gone through -- ''in the nature of a loan". Clearly, WWIZ, Inc. was not 
entitled to keep this money until the contract was signed. The Lorain 
Journal would have been legally entitled to its return but for the finaliza- 
tion of the negotiations on November 12, 1958. Quite obviously the Jour- 
nal made this down payment in the hopes that Mr. Schafitz would subse- 
quently sign the contract, and, as it turned out, their hopes were well 
founded. 

10. With respect to the observations made in paragraph 6 of the 
Broadcast Bureau's observation, the footnote in the Commission's opinion 
(footnote 4, p. 10) is somewhat ambiguous. There is nothing unusual in 
the fact that Schafitz should expect to be reimbursed for funds which he 
advanced to the corporation. Similarly, when these funds became avail- 
able on November 12, 1958, through the sale of a minority interest in the 
station it is quite natural that Schafitz should have received repayment. 

11. Petitioner objects to Finding No. 30 because the Commission 
inferred that Horvitz’ twice-a-week visits to Lorain were to take an ac- 
tive part in WWIZ management. If the Broadcast Bureau is going to quote 
from the finding, it should quote the pertinent part, 

"According to Horvitz, he played little, if any, part 

in the selection of WWIZ management. But this was not 

an entirely accurate statement of his participation. . ” 

Horvitz’ presence in Lorain is easily explained by his interest in the Lo- 
rain Journal. His testimony with regard to his non-participation in WWIZ 


management stands unchallenged (Tr. 1587, 1673). 
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12. The Broadcast Bureau seems to agree that the technical viola- 


tions standing alone, would not constitute grounds for denial of the license 


renewal application (paragraph 9). Petitioner respectfully submits that 
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the circumstances then prevailing (Sanford Schafitz preoccupation with 
the difficulties at WXTV) no longer obtain. Moreover, the Commission's 
favorable rulings with respect to Schafitz’ operation of WFAR in this 
same case negate the Bureau's argument. 

13. The Bureau, in paragraph 11, misses petitioner's point alto- 
gether. The lesson to be derived from the cases cited by the Commis- 
Sion in its decision is that the Commission takes away a broadcast license 
in only the most extreme situations. Doubts have traditionally been re- 
solved in the licensee's favor. Western Gateway, 6 Pike & Fischer 1325. 

14. The Broadcast Bureau would put petitioner in the same cate- 
gory as the former licensees in Eleven Ten Broadcasting Corp., 22 Pike 
and Fischer 699, involving transfer of control to a foreign national in ad- 
dition to other fraudulent practices, in Palmetto, 23 Pike & Fischer 483, 
involving obscene broadcasts, in KWK Radio, Inc., 1 RR 2d 457, involving 
fraudulent contests and in Gila Broadcasting Co., 23 Pike & Fischer 737, 
involving a wholesale disregard of the Commission's technical require- 
ments and wilful disobedience of specific orders. Similarly, Jefferson 
Radio Co., 24 Pike & Fischer 1033 involved an unashamed de facto trans- 
fer of control to a management firm and Theriot 32 FCC 599 in addition 
to many technical violations fraudulently misrepresented certain facts to 
the Commission regarding its engineer. Petitioner respectfully submits 
that the instant case presents no factual pattern remotely resembling the 
cited cases and they stand only for the proposition that the Commission 


will, in a proper case, 
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take away a license. To place WWIZ, Inc. alongside these former licens- 
ees would be a denial of equal protection of the laws on its face. 

15. The Bureau takes a cavalier attitude regarding the changed 
circumstances in paragraph 13 of its opposition and even argues that 
these changes only serve to further prove the correctness of the Commis- 


sion's decision. The mere fact that these changes could take place argues 
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persuasively against this view. The Bureau dwells on the least significant 
of the changes (the designation of Schafitz as General Manager) and ignores 
the fact the Schafitz people now dominate the Board of Directors. These 
changes are real and significant. They should weigh heavily in the Com- 
mission's reconsideration of the license renewal question. 

16. The Bureau's citation of the Palmetto case, 32 Pike and Fischer 
485 in connection with the community service question verges on insulting 
for WDKD was closed down because of its obscene programming. No one 


has ever questioned WWIZ's service to Lorain. 


Accordingly, petitioner respectfully requests that the Commission 


reconsider its decision denying WWIZ's license renewal application. 
Respectfully submitted, 


WWIZ, Inc. and Sanford A. Schafitz 
as sole proprietor of WFAR and as 
equal partner of WXTV 


By (Signed) Carl L. Shipley 


Carl L. Shipley 


(Signed) Thomas A. Ziebarth 


Thomas A. Ziebarth 
their attorneys 


Carl L. Shipley, 
Thomas A. Ziebarth 
SHIPLEY, AKERMAN & PICKETT 


1366 National Press Building 
Washington, D.C. 20004 
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FCC 64-848 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Cox not participating. 


1. This matter comes before the Commission now on (a) petitions 
for reconsideration filed by The Lorain Journal Company on April 29, 
1964, and by W.W.I.Z., Inc. and Sanford A. Schafitz on April 30, 1964, 
(b) an opposition to The Journal petition and a statement with regard 
to the W.W.1.Z. Petition filed by The Elyria- Lorain Broadcasting Com- 
pany on May 12, 1964, (c) oppositions of the Broadcast Bureau to The 
Journal petition and the W.W.I.Z. petition filed on May 13, 1964, (d) a 
reply to The Elyria- Lorain opposition filed by The Journal on May 18, 
1964, and (e) replies to the Broadcast Bureau's oppositions filed by The 
Journal on May 20, 1964, and by W.W.I.Z. on May 25, 1964. The Jour- 
nal and W.W.I.Z. petitions seek reconsideration of the Commission de- 
cision of March 31, 1964, W.W.I.Z., Inc. et al, 36 FCC 561, 2 RR 2d 
169, insofar as it denied the application for renewal of the license of 
Station WWIZ in Lorain, Ohio, and denied the application for voluntary 
transfer of control of that station from Schafitz to The Journal. 

2. It is the general and sound rule that the only valid grounds for 
rehearing is manifest error or omissions so material that their correc- 
tion will result in substantial alteration of the original decision. 5 CJS 
§ 1411; see U. S. Sup. Ct. Rule 33(2). Correspondingly, it is univer- 
sally held that rehearing will not be granted merely for the purpose of 


again debating matters on which the tribunal has once deliberated and 


spoken. Louisell and Degnan, Rehearing in American Appellate Courts, 
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44 Cal. L. R. 627 (1956). The statutes and regulations make plain that 
the same rule is to be applied to the Commission. 47 USC § 405; 47 
CFR § 1.106(1). 

3. The petitions for reconsideration again urge adoption of peti- 
tioners' version of the facts. This version of the facts was considered 
and rejected by the Commission in its original decision. Nothing in 
The Journal's petition suggests any new theory of this case or any new 
reason for a different interpretation of the evidence of record. Never- 
theless, we have again reviewed the record in the light of the arguments 
urged in these petitions and find no reason to depart from the findings of 
fact and conclusions contained in the decision. 

4. W.W.I.Z. urges that since the closing of the record herein it 
has removed all appearance of control by The Journal over Station 
WWIZ and has insured against any possibility of an attempt on the part 
of The Journal to dominate its affairs. The corrective measures under- 
taken since the Commission decision fall into a pattern which we have 
observed time and again. In cases of this nature, after a licensee has 


been found to 
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have violated the Commission's rules and regulations, the licensee, in 
an effort to save his license, will promise that the acts which form the 
basis of the adverse finding will not be repeated and, in general, that 
the offender will reform. See e.g., WMOZ, Inc. 1 RR 2d 801, at p. 853 
(1964); KWK Radio, Inc. 25 RR 577 (1963); Palmetto Broadcasting Co. 
(WDKD) 23 RR 483 (1962). Reform after conviction is a commonplace 
to the law. It is the anticipated result, and, indeed, the object of legal 
sanctions. Its effect is not to absolve from the consequences of past 
transgressions but to avoid further transgression and future sanctions. 
Such efforts and action evidence little more than a desire to retain the 


license, and cannot be accepted as grounds for reversing or modifying 


a decision properly arrived at on the basis of evidence of prior conduct. 
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5. All of the arguments advanced by The Journal and by W.W.I.Z. 
in the petitions for reconsideration have been considered and the record 
has been reviewed in the light thereof. 1/ We find no reason to depart 
from the conclusions contained in our decision. 

ACCORDINGLY, IT IS ORDERED, This 16th day of September, 
1964, That the petitions for reconsideration filed by The Journal and 
W.W.I.Z. ARE DENIED as is the W.W.I.Z. request for oral argument. 

IT IS FURTHER ORDERED, That this order SHALL NOT BECOME 
EFFECTIVE until 60 days after the release of this Memorandum Opinion 
and Order, or, if judicial review is sought, until 60 days after final court 
order concluding such review, so that the licensee may have an oppor- 
tunity to wind up its affairs. 

FEDERAL COMMUNICATIONS COMMISSION 


(Signed) 


Ben F. Waple 
Secretary 


Released: September 18, 1964 


1/ In regard to footnote 4 to paragraph 22 of our findings, we agree 
with WWIZ that the contract relating to the Journal's purchase of pre- 
ferred stock was dated November 12, rather than October 29, 1958. 
Accordingly, we so amend footnote 4. This change in no way affects 
our ultimate conclusion herein. 
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Submit any additional facts not specifically called for herein which will complete the information as to the transfer set 
out in the application 


AMAA RE A ARN RA OSE MNT A AA RAO AE R RANN E  T E em ee eo cr reset eae 


8. If this application involves transfer of control of a - Is licensee party to ey suit Yes<J7 NolLY 
corporation holding a construction permit, give below the or proceeding which may be affected @ ey . 
status of the construction as of the date of this applica- by the Proposed transfer of cuoncrol? If Yes”, describe 
tion. proceeding below, identify the court, and furnish records 


of proceedings as Exhibit No. 7 
dee 


10. If the reasons for this transfer are not stated accurately and fully elsewhere in this application, give below whatever ad- & 
ditional facts are required to complete the above information. 


Stated in other sections 


The licensee represents that this application is not filed for the purpose of impeding obstructing, or delaying determination 
on any other application with which it may be in conflict. 


All the statements made in this part of this application and attached exhibits called for by this part are considered material 
Tepresentations, and all the exhibits are a mate: rporated herein as if set out in full in this ap- 
plication. 


The licensee, or the undersigned on the licensee’s behalf, states that he 
as to all matters which ere i i 


7 (Neue of licensee) iter ene 
Fins - LE_AA. 47 
7 
/ om 


Subscribed and sworn to before f JOHN W. MATASY, lotary Public 
(4 


me duet S48 of V2 , 19. 6/ 


: : 
Notary public's seal must be affixed where the law 
of jurisdiction requires, otherwise state that law 


does not require seal.) A ; PIARCH xy J? 6 
My coamission expires IRE CW TT OT OF 


EXNIBITS furnished as required by this form: 


Exhibit No. |Section and Para. | Name of licensee's officer or employee (1) by whom or Official title 
No. of Form (2) under whose direction exhibit was prepared (show 


Sect. 1 which) 
Page 3 
No. Herb Wilt (2) Treasurer 


Sect. 1 
Page 3 
No. 5 S. Schafitz (2) President 


of 


Notary Public 
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FCC Form 315 PART III (To be completed by TRANSFEREE) Section I, Page 5 


INSTRUCTIONS FOR PART III (Trans feree) pera tarag ai office address of transferee (See Instruction A_ 
of Part IIT 
A. The name of the transferee, stated in Section I hereof, 
shall be:the exact corporate name, if a corporetion; if a ; our ompa 
partnership, the names of all partners and the name under The Lorain J nal C ny 
which the partnership does business; if an unincorporated Broadway and Elyria Avenues 
association, the neme of the executive officer, his office, Lorain Ohio 
end the name of the association. In othe: sections of 7 : 493992 
the form, the name need be only sufficient for identifica- i Pa 2 wv 
tion of the transferree. 


B. This part of this application must be executed by 
transferee of an individual; by one of the partners of the Send notices and commmicatians to the following-named person 
transferee if a partnership; by an officer of transferee at the post office address indicated: 4 
if a corporation or association; or by attorney of trans- H.R H itz i 
asco only waler conditions bar in Section 1.303 Pules 3 - eae 
lating to ization and Practice and Proceduce, in Eas 5 sh 
which ceone satiafactoey evidence of disability of trans- 7 % th Street, Cleveland 26; Oh =i f 
feree or his absence fram the Continental United States ; : : 
and authority of attorney to act must be submitted with 1. Is this epplication for 
application. 
C. Before filling out this application the transferee 
should familiarize himself with the Comamications Act 
of 1934 and the following parts of the Coumission's 
Rules and Regulations: Part I, Pules Relating to . Consent to involuntary transfer of 
Practice and Procedure; and Parts Relating to the Broad control of corporation holding 
cast Services. i Construction permit and/or license 
aera ar a Nr AE —_ c 


Give a full statement of traasferce’s nengors oF purposes for requesting this trencfer. To substantial ly 
improve the vrogrammire and local news coveracs. Through close supervision an: 


a. Consent to voluntary transfer of 
control of corperatica holding 
construction permit and/or license 


insistence on high quality and well balanced public serv 
able to mke the station more valuable to the local listener, and for The Lor: 
Journal expand its range of community service, 


The transteree weives any ciaim to the use of any particular frequency or of the ether as against the Tegulatory power of the 
United States because of the previous use of the same, whether by license or otherwise, and fequests consent to the transfer 
of control over the licensee corporation in accordance with this application. (See Section 304 of the Communications Act of 
1934) i * 


The transferee represents that this application is not filed for the purpose of impeding, obstructing, or ing determination 
on any other application with which it may be in conflict. 


All the statements made in this part of this application end attached exhibits called for by this part ere considered msterie! 
representations, anc all the exhibits ere a mterial pert nereof and are incorporeted herein as if set cut in full in this ap- 
plication. ; 

The transferee, or the undersigned on tne crunsferce’s behalf, states that he has endeavored to supply full and correct informa- 
tion as to all matters which sre relevant to this application end thet he has done so ss to all matters within his own knowledge 


Dared this OL 27 dey er 219i f 


—H. Re Horvitz = President 


Subscribed and sworn to before 7—Rtle 


A ay Re i fy 
we this toy ot ST eg ,wGi eae Coe eee ee 


’ 
7 


Notary Public i 


ex] 

(Notary public’s seal must be affixed where the : Meee een irs 
law of jurisdiction requires, otherwise state EVA &!. BLEUTGE, Notary Pyblic 
that lew does not require seal.) My conimission expires Apr. 15, 1962 

My coomission expires 


If transferee is represented by legal counsel, 
state nase and post office address: 


CLAIR L. STOUT 
¢/o Dow, Lohnes and Albertson 
Munsey Building = Washington h, D. C. 


quar omer mmon rere 
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FCC For PART IIT ontinued 
“FEXHIBITS furnished as required by this form: 


- | Name of transferee’s officer or employee (1) by whom or (2 Official title 
No. of Fe under whose direction exhibit was prepared (show which) 


Sec. TI Harry R. Horvitz (1) Peestdent aoe 4 
Para 10 
Parts b,c,e 


Harry Re Horvitz (1) President 


Harry R. Horvitz and (2) President, 
Sanford A. Schafitz Transferor 


F. E. Kane (1) Treasurer 
Para. 2(a) 


Sec. IIT ; Kane (1) Treasurer 
Para. 2(b) 


Sec. TII Kane (1) Treasurer 
Para. 3(a) 


Sec. IV Horvitz (2) President 
Parz. 2(b) 


Sec. IV Re Horvitz (1) President 
Para. l(b) 


Horvitz (1) President 


Horvitz (2) President 


Broadcast Application FEDERAL COM: UNICATIONS COMMISSION 


. Name of Applicant 
LEGAL QUALIFICATIONS 
OF BROADCAST APPLICANT THE LORAIN JOURNAL COMPANY 


INSTRUCTIONS 


As used in paragraphs 6 to 10 and 19 to 21, both inclusive, of Section II of this form, the words 
meanings, respectively: In case of an individual applicant, the applicant. In case of a partners 
silent partners. In case of a corporate applicant, all officers, directors, stockholders of record. 
subscribers to any stock, and persons who voted any of the voting stock at the last stockholde: 
executive officers, members of the governing board, end owners or subscribers to any members 
an application for assignment or transfer, Section I] should be completed only for the assignee 
after the assignment or transfer has taken place. (Note: If the applicant considers thet to furn: 
would be an unreasonable burden, it may request the Commission for a waiver of the strict ter: 


“‘party to this application’’ have the following 

hip applicont, all partnera, including limited and 

» Persons owning the beneficial interest in any stock 
FS meeting. In case of ony other epplicen?, all 

hip or ownership interest in the applicant. In cass of 
or transferee, showing the ownership as it will be 
ish a complete angwer to the Paragraphs referred to 
ms of this requirement.) 


1. Applicant is (Check one): An individual | » @ general partnership > & limited partnership [7] » & corporation ban 
an unincorporated association | : 

2. If applicant is not an individual, give the State, District, Ohi 

Territory or Possession under the laws of which it is organized. © 


3. Submit as Exhibit No. copies, one of which must be properly certified, of (a) if applicant is a general or limited 
partnership, the partnership agreement; (b) if applicant is a corporation, the articles of incorporation (or charter) and the by- 
laws, certified by the Secretary of State or other appropriate official; (c) if applicant is an unincorporated association, the 
articles of association or other legal instrument under which applicant is organized show: Purpose thereof, and the bylazs, 


| 
| 


‘ a6 Rp 
| to combinations, contracts, or agreements in restraint of trace? ec ft 
i Bia hs Bohs 


ing the 
f In each case, submit properly certified copies of all amendments. S@@ WWI1Z, file (b @ lready f31aq) 
piteant is a corporation or an unincorporated association, indicate specifically by reference to page and paragraph of | 

ticles of incorporation or of asseciation, the charter powers relied upon by the applicant to show that it is legally em 
1 io ronstruct and Gperate the proposed station. If the articles of incorporation do not specifically authorize kt 
dusiness sought to be entered into, attach a statement from Secretary of State or other officer interpreting the language reitec 

Yons 2 f rel ri tt = as yee 2 
pet Amendment already on file with F.0.6., was filed with the Ohio Secreta: 
of State on October 3, 1915 - Also seé Exh t 12, : 


“Complete Tables I and II on pages 9 and 4, 


yOWe ies 


CITTZEN POANB OTREDR TUTORY RE: TS © jastructions above) 
“Tf applicant Is an individual, is the applicant States; or, if 
applicant is n iv a all part 


If the answer is "No", state the name and « 


>, Js Inited States Cllivenehin oF cna Te -——+} 
7. Is (nited States citizenship of any party to this application claimed ¥ eal 
by reason of naturaliz 1? 2 : Yes as x a i 


It so, tate the name of such party, the date and place of 
Issuance of final certificate of naturalization, certificate 
number, and name and location of court authorizing issuance of same. 


ed States citizer 7 ny party to this application 


If so, State the name of such party, the name of’ the 
parent to whom the final certificate was issued, the age 
or the party to this application at the time the eerti- 
ficate was issued, and any additional facts relied on to 
establish citizenship, im addition to the information 
equired by Paragraph 7 hereor. 


{a) Is applicant or any party to this 


‘(b) If applicant is a corporation, is t apital stock owned of record 
or may it be voted by aliens or their representatives, or by a foreign goveitment or a representative 
thereof, or by any corporation organized under the laws of 4 foreign t iery? 


“(c) If applicant is @ corporation and is controlled by another corpo ation or c rporations, is more 
than 25 percent of the capital stock of such controlling corporation or corporations owned of record or 
may it be voted by aliens, their representatives, or by any corporation organized imder the laws of a 
foreign country? 


(@) If the answer to any of the foregoing parts of this pacagraph is "Yes", submit as Exhibit No. a full disctox 
concerning the persons ami matters invelved. 
We 
decree of any Federal court? 4 - : os 
ee (b) Has the applicant or any party to this application been found guilty by a Federal court of 
the violation of the laws of the United States relating to unlawfy restraints and monapol fes and 

Teele tk) 

(c) Has the applicant or any party to this application been fi liy dy a Federal court 
of unlawfully monopolizing or attempting unlawfully to monopolize radio communications, directly or Yes Co ho [X74 
indirectly, through the control of the manufacture or sale of radio apparatus, through exclusive traffice arrangements 
other means, or to have been using unfair methods of competition? (See Section 313 of the Conmmmications Act of 1934) 


(a) Has the applicant or any party to this application been found guilty by any court of any felony 
or other crime involving moral turpitude, or of the violation of any State, territorial or local law 
relating to unlawful lotteries, restraints and monopolies and combinations, contracts or agreements ‘in 

reint of trade, or o Y methods of cametition? 


Broadcast Application LEGAL QUALIFICATIONS Section II, Page 2 
RN 


10. (Contimer) 
e. Is there now pending in any court or administrative body against the applicant or any party to this 
application any action involving any of the matters referred to' in Paragraphs 10a, b, c, ann d above 


f. Have voluntary proceedings in bankruptcy been instituted by, or have involuntary proceed- 
ings in bankruptcy ever been brought against applicant or any party to this application? 

g- Are there outstanding any unsatisfied judgments or decrees against applicant or any party to 
this application? 


h. If the answer to any of the foregoing parts of this paragraph is "Yes", submit as Exhibit No. a full disclosure concerning 
the persons and matters involved, identifying the court ami the Proceeding (by dates and file mmters), stating the facts upon 
which the proceeding was based or the nature of the offense cammitted, and the disposition of the matter. 


CORPORATE APPLICANT 
INSTRUCTION: If applicant is a corporation, answer paragraphs 11 to 16, inclusive. 


(a) Class of stock (>) Par value | (c) Vote per (@) No. shares (e) No. shares} (f) No. shares (g) Total mmrber 
share authorized issued subscribed stockholders 
Common $100.00 a: $10,000 $ 5,000 


12. At the last meeting of stockholders were any shares of stock voted by proxy? 


Class of stock No. of shares Meeting date | No. voted by stock- No. voted by Name of each praxy voting 1 per- 
holders in person proxy cent more of each class 


13. In conrection with the stockholders ami stock subscribers named in Table I to this 
form, is the beneficial owner of the stock a person other than the owner of record or subscriber? 
If so, submit as Exhibit No. a statement of (a) the nae of the omer of record, or subscriber, (b) the name of the bene- 
ficial ower, (c) the comiitions under which the omer or subscriber holds any votes or has subscribed for such stock, and (@) a 
copy of any contract or other instrument relating to such conditions. 


14. Has applicant any other obligations or securities authorized or outstanding which bear voting 
rights either absolutely or upon any contingency? 

If so, submit as Exhibit No. a statement of (a) the nature of such securities, (b) the face value or par value, (c) the 
Tunber of units authorized, (4) the munber of units issued and outstanding, (e) the mmber of units, if any, proposed to be is— 
sued, (f) the conditions or contingency upon which such securities may be voted, and (g) facts showing whether or not such securi- 
ties have been voted or entitled to be voted in the past 5 years and at the present time. 


15a. Is applicant corporation, directly or indirectly, controlled by another corporation or legal entity? yes [[] No 


b. Is 10 percent or more of the stock of applicant corporation owned by another corporation 

or legal entity? 

c. If the answer to any of the foregoing parts of this Paragraph is "Yes", state below the name of such other corporation or 
legal entity, and submit as Exhibit No. (a) @ statement of how such control, if any, exists and the extent thereof, ani 
(b) with respect to such other corporation or legal entity, a statement answering paragraphs 11 to 15, inclusive and the informe- 
tion requested in Tables I and II of this section. 


Parent corporation or legal entity, and subrit as Exhibit No. @ Statement for 


each surh corporation or legal entity answering peragraphs 11 to 16, and the information requested in Tables I ami II of 
this section, to and including the organization having final control. 


UNINCORPORATED ASSOCIATION (OR OTHER LEGAL ENTITY) 
egal entity other ‘than an individual, partnership or corpora- 


INSTRUCTION: =f applicant is an unincorporated association or a 1 
tion, answer paragraphs 17 ari 1k. 


17. State the nature of the applicant, cite the laws under which organized, and submit as Exhibit No. @ copy of such laws. 


18. State the total number of members or persons holding any omership interest in the applicant. 


a Sr a wa 
LEGAL QUALIFICATIONS Section il, Page 2 


INSTRUCTIONS: If applicant is an individual, fill] out colums (a) and (b) stating (a) applicant's name and residence (heme) address or addresses, and (6) applicant's date and place 
of birth. If applicant 1s a partnership, fill out colums (a), (0), (c) and (g), stating as to, each general or limited partner (including silent partners): (a) name and residence 
(home) address or addresses, (b) date and place of birth, (c) nature of partnership interest (i.e. general or limited), and (g) percent of ownership interest. If applicant is a cor- 
poration or an unincorporated association, fill out all colums, giving the information requested as to all officers, directors and members of the governing board. In addition, give 
the information as to all stockholders, stock subscribers, holers of membership certificates of other omership interests, unless the applicant has more than ww) Stockholders, stock 
subscribers or holders of membership certificates or other ownership interests, in which case furnish the information as to all persons owning 3 percent or more of the capital stock, 
membership or ownership interest, and all persons who voted 3 percent or more of such stock or interest at the last meeting of stockholders, members or owners. If applicant is a 
corporation or unincorporated association, state in colums (g) the percent of voting stock or voting interest held, (d) whether or not the individual is a director or member of the 
governing board (Yes or No), (e) the number of shares of stock >f al] classes or membership interests held, and (f) the murber of shares of stock of all classes or membership 
interests subscribed for. 


NO. SHARES OF EACH 
| NATURE OF PARTNERSHIP DIRECTOR GR MEMBER CLASS OF STOCK PERCENT OF OWNER- 
SHIP OF PARTNERSHIP 


NAME AND RESIDENCE (home) ADDRESS (es DATE AND PLACE OF BIRTH INTEREST OR OF GOVERNING BOARD OR NO. MEMBERSH A 
= ; OFFICE HELD Wes 10F NG) Of CAG TESS re 
| ‘ . STOCK OR MEMBERSHIP 

Now held Subscribed 


(a) (4) , (7) (e) cf) (8) 
ESTATE OF S. A, HORVIT? 5000 
Co-Executors 


Ne. Ro Horvitz Director 
16860 Shaker Blvd. 3-14-1920 President 
Shaker Heights, Ohio Elyria, Ohio Publisher 


We D. Horvitz Co-Executor 
101; Jefferson Street Jen? Vee 926 Director 
Hollywood, Florida Elyria, Ohio Vice Presiden 


Fe Ee. Kane Co-Executor 

3610 Cummings Road 10= 5-15 Director 

Cleveland Hts., Ohio Greeley, Iowa Trease & Asst. 
Secretary 


L. C. Horvitz 
16800 Parkland Drive h-15-23 Secretary & 
Shaker Heights, Ohio Elyria, Ohio Asst. Treasure 


Carl M. Adams 
1227 West 11th Street 9=- 1-17 Vice President 
Lorain, Ohio Tiffin, Ohio 


The Lorain Journal stock is vdted by the three co-extcutors of the éstate as lig ted. 
cf the above, H. R. Horvitz and Carl M. Adams will p obably be ¢ ected officers|and directors of W.W.I.Z., Ince 
i \ 


ee ree! Cea u Pees Ceeanarean ie na ee 


Broadcast Application LEGAL QUALIFICATIONS 
Table II 


BUSINESS AND FINANCIAL INTERESTS 


INSTRUCTIONS: The purpose of Table II is to obtain information conceming the occupation, business, and financial interests, at the present time and dur 
the applicant and of each party to this application nemed in Table I. In colum (a) list the nemes ofall individuals or organizations listed in colum ( 
state the principal occupations and businesses in which each party named 1s engaged at the present time or has been engaged at 

state any other business or financial enterprise in which such party has now or with i 

each case, state in colum (b) the firs name, the principal place of business, 

other person or persons, state the name of each such other person. 

Giving spproximate dates. 


(a) Name of party (b) Firm name, principal place of business, and nature of business (c) aioe end nature of interest, 
dates, 


See Exhibit 
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Broadcast Application 


INTERESTS (See instructions on page 1) 
19. Does applicant or any party te tris 
party had, any interest in, or sore 


ict station? 


(b) Any application pending befor: tre Commission? i Yes [isa] 
(c) Any application which has been denicd tb; the Federal Communications Commission? ! Yes fx] 


(d) Any broadcast station the Licerie vat ich has been revoked? Yes sj 
If the answer to any of the for ty ‘arts of this paragraph is "Yes", show particulars in the table below: 
<a T a .= ry 


(1) Name of party having such ‘ature of interest or (3) Call letters of station 
interest -etion (giving dates) or file number of application 


The Lorain Journal | Ownership = 19):5 B 2=P—4276 Lorain, Ohio 
Company 


(4) Location 


B2=PH-693 


Jie IS the anmliewt or any party to this application controlled, directly or indirectly, by any 
person whe bas viy interest in or connection with any broadcast station or application of the 


tyme referred to in Paragraphs 1y(a) to (d)? If so, submit as Exhibit No. giving full 
particulars. 


\re any of the parties to this application related to each other (as husband, wife, father, 
brother. sister. son or daughter) ? HoRey LeCe & Wel Horvitz are brothers 
Does any member of the immediate family (i.e., husband, wife. father, mother, brother, 


+ Sonor daughter) of any party to this application have any interest in or connection 
my other broadcast station or nending application? 


(eo Tf uiswer is "Yes" to either (a) or (b) above, state (a) names of the persons, (b) relationship, (c) nature and extent of 
such interest or connection, (d) name of applicant or call letters of station, (e) file number of application, and (f) loeation 
of station or pronesed station involved. 


SHIP AND CONTROL OF STATION 


‘The Commission is seeking in this paragraph information as to contracts and arrangements now in existence, as well as amy 
ments or negotiations, written or oral, which relate. to the present or future ownership, control or operation of the 
Station; the questions must be answered in the light of this instruction. 


(4) Anplicant's control over the station is to be by reason of: (Indicate by check mark) 


ownership i] tease[] | Other authority CL] 


(b) Name and address of the owner of the station (c) hill the applicant have and maintain yes “7 
Qf other than the applicant) absolute control of the station, its 
equipment, and operation, including complete supervision ot 
the programs to be broadcast? If "No", explain 


(4) Are there any documents, instruments, contracts or understandings relating to ownership, 
management, use or control of the station or facilities, or any right or interest therein? 


If so, attach as Exhibit No. 1 copies of all such documents, instruments or contracts and 
state the substance of oral contracts or understandings. 


Section II, Page 6 


Additional Information to be Supplied by Applicants for Name of Applicant 

Noncommercial Efucational Television Broadcast Stations 

4. (4) Deseribe clearly and in detai] the character of the applicant (a public or private educational institution; a state, 
county, mmicipality or other political subdivision; or a board of education, school board, school district or other department 
or unit of a state or of one of its political subdivisions.) 


(b) If applicant is a private educational institution, submit as Exhibit No. a certified copy of its articles of 
incorporation or other authority under which it was organized, together with by-laws and amendments. 


(c) If applicant is a public educational institution, submit as Exhibit No. a certified copy of the laws (and 
amendments thereof) under which it was created with an appropriate citation as to the source thereof. 


(d) If the applicant is a political subdivision, or a board, department or unit thereof, submit as Exhibit No. a 
certified copy of the laws (and amendments thereof) under which said subdivision, board, department or unit was created with an 


appropriate citation as to the source thereof. 


State whether applicant is a nonprofit educational institution or organization. If an institution, whether it is accredited, 


and by what authority. 


ue If applicant is a state or a pelitical subdivision thereof, does it have an independently constituted educational body, 
having autonomy in carrying out applicant's educational program? 
~O 


4. If applicant is « public or private educational institution, give details concerning the educational background of applicant's 
executive officers and members of its governing board. 


5. (a) If the execution of this application was duly authorized by a governing body, give date and place of the meeting of said 
governing body. 


(b) Submit as kxhibit No. a certified copy of the resolution showing that: (i) a quorum of members having authority 
to act was present, (ii) the resolution was voted favorably by the members required, and (iii) the officer executing the appli- 
cation was authorized to do so. 


6. (a) If applicant is a state or political subdivision thereof, or is a board, department or unit thereof, set forth fully and 
in detail all facts concerning the authority of the applicant to construct and operate a noncommercial educational television 
broadcast station and full information as to the sources of funds for the construction of such station, including whether such 
funds have been authorized, appropriated or how they will otherwise be made available. 


(>) Submit as Exhibit No. a certified copy of the statute, resolution or other authority (and amendments thereof) 
evidencing the above facts. 


129% 


> <« 
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Broadcast Application FEDERAL COMMUNICATIONS COMMISSION Section [ii | 
ul ATION Name of Applicant 
FINANCIAL QUALIFIC NS 
OF BROADCAST APPLICANT THE LORAIN JOURNAL COMPANY 
The Commission is seeking in the questions that follow information as to contracts and arrangements now in existenre, as well as 


any arrangerents or negotiations, written or oral, which relate to the present or future finencing of the station; the questions 
mst be answered in the light of this instruction. : 


1. a. Give estimated initial costs of making installation for which application is made. If performed under a contract for the 
campleted work, the facts as to such contract must be stated in lieu of estimates as to the several items. In any event, the cost 
sho must be’ the costs in place and ready for service, including the anounts for labor, supervision, materials, supplies ami 
freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be incluied umier 


"Other Items" below. Not applicable 


Transmitter proper Antenna system, incluiing antenna- Frequency and Studio technical equiprent, 
including tubes ground system, coupling equipment, modulation monitors | microphones, transcriptic: 
transmission line H equiprent, etc. 


$ 


Acquiring land Acquiring, remotel=| Other items Itemize Give estimated cost of Give estimated 
ing, or construct- operation for revemues for 
ing buildings first year first year 


b. State the basis of the estimates in (a) above. 
RECEIVED 
JUN 5 1961 


FCG: 
OF THE SECRETARY 


c. The proposed construction is to be financed and paid for in the following menner (including specified statemenc. = io the 
approximate amamt to be met and paid for fram each source.) The financial Plan should provide for any additional core (os. ior. 
costs should the actual cost exceed the original estimated cost, and also for the early operation of the station in the 

event operating expenses should exceed operating revenues: 


Profits Credit, deferred 
fram existing payments, etc. 
operations 


$ 
@. Attach as Exhibit No. a detailed balance sheet of epplicant as at the close of a month within 90 days of the date of 
the application showing applicant's financial position. If the status and camposition of any assets ami abilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules which give a camplete an 
alysis of such ite 
b. Attach as Exhibit No. @ statement showing the yearly net income, after Federal incame tax, for each of the past 2 years, 
received by applicant fram the various types of activity in which he was engaged or fram any other source. 


3. Furnish the following information with respect to the applicant only. If the answer in "None" to any or all items, specifi- 
cally so state: 
a. Amount of funrs on deposit in bank or other depository b. Name and address of the bank in which deposited 


Exhibit No. 8 Exhibit No. 8 


c. Name and address of the party in whose name the money is deposited 
THE LORAIN JOURNAL COMPANY x Lorain, Ohio 


d. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or other caniition) 


All subject to check for ceneral purnos es 
by two signatures 


e. Whether the funds were deposited for the specific purpose of constructing and operating the statim 


No 


Broadcast Application FINANCIAL QUALIFICATIONS Section III, Page 


FUNDS, PROPERTY, RTC., TO BR FURNISHED BY PARTIES CONNECTED WITH APPLICANT OR BY OTHERS 


4. Submit as Exhibit No. a statement setting forth the full name and addre 

Or not connected with applicant, but including partners, shareholders, 

applicant) who has furnished or will furnish funds, property, 

Or other things of value, or will assist in any other manner i 

than financial institution 

more of the total of thing 

the additional information equipment manufacturers, 

supply the additional info as herein used includes 
other credits, gifts and any other contributions. ) 


A description of that which has been or will be furnished by each Person showing the value thereof 
and any encumbrances thereon. 


If the funds or other things of value proposed to be used for the purchase or construction of the 
Station have been acquired for that specific purpose, indicate the source or sources thereof. 


For each person who has agreed to furnish funds, purchase stock or extend credit, submit a veri- 
fied copy of the agreement by which each person is so obligated, showing the amount, terms of re- 
Payment, if any, and security, if any. 


For each person (except financial institutions) who has a 
but who has not already done so, sub 


year and those due after one year. 
cash, or loan value of insurance, 
assets which may be readily used o 
Assets such as accounts Teceivable, 
close corporations, timberland, buil etc., are not considered as a readily available 
such assets will provide funds to meet proposed 
y indicate liquid assets sufficient in amount to 
Proposed commitments, it should be supplemented by a 
liquid assets will provide such funds. Any financial 
Statement furnished in lieu of a balance sheet should, likewise, describe assets relied on to 
Provide funds, in sufficient detail to permit a determination of current position and should be 
more than a mere statement of total assets and total liabilities or a statement of net worth. 


As to each person who has or has had in the past 5 years an interest of ‘25% or more in any busi- 
ness or financial enterprise or any official relationship to any business or financial enterprise, 
give full and complete disclosure of the enterprise, the name and principal place of business, the 
character of business engaged in, and the nature and extent of the interest in or relationship to 
such business. 


Net income after Federal income tax, received for the past two years by each person who has fur- 
nished or will furnish funds, Property, service, credit, loans, donations, assurances, or other 
things of value. {A statement that income for the required periods was in excess of a certain 
specified amount will be sufficient.) 


If applicant or any person named in the exhibit has pledged, hypothecated or otherwise encumbered 
any stocks or other securities for the purpose of providing applicant with funds for construction 
of the station herein requested, submit a statement explaining each such transaction. 


For financial institutions or equipment manufacturers who have agreed to make a loan or extend 
credit, submit a verified copy of the agreement by which the institution or manufacturer is so 
obligated, showing the amount of loan or credit, terms of payment, if any, and security, if 
any. 
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Name of applicant 


THE LORAIN JOURNAL COMPANY 


Sectiam IV 


STATEMENT OF PROGRAM SERVICE 
OF BROADCAST APPLICANT 


NOTICE TO ALL APPLICANTS 


The replies to the following questions constitute a representation of programming policy upon which the Commission will rely in 
considering the application. It is not expected that licensee will or can adhere inflexibly in day-to-day operation to the rep- 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Commission acts on 
the application, time and care should be devoted to the preparation of the replies so that they will reflect accurately applicant's 


responsible judgement of his proposed programming policy. 
INSTRUCTIONS 


Paragraphs 1 to 4 are divided into a left-hand colum which pertains to past operation and a right-hand colum which pertains to 
proposed operation. Applicants for new stations or assignees or transferees of existing stations are to fill in only the right- 
hand columm while applicants for authorizations for renewal of existing station licenses are to fill in both colums. 

Program data on past performance are to be based on the composite week for the year preceding the date of application except in 
The days 


the case of renewal applications where the year preceding the expiration date of the existing license is to be used. 


comprising the composite week of each year will be designated by public notice on or about November 15th of that year. 


Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions on 


Page 4 of this Section. 


Assignees or transferees filing FCC Form 314 or 315 need not complete paragraphs 5 or 8. 


PAST OPERATION 


PROPOSED OPERATION (for a typical week) 


1. (a) St*te actual minimum weekly schedule of operation under 
the present authorization, giving opening and closing time and 
total hours for weekdays and Sunday. 


(b) State minimum weekly schedule of operation proposed by licer- 


see, permittee, assignee or transferee, giving opening and 
closing time and total hours for weekdays and Sunday. 


The Lorain Journal. Company intends to 


broadeast maximum hours allowed under 
the license. 


2 (a) State for the composite week the percentage of time which 
was devoted to each of the following types of programs (totals 
to equal 100%). 


Entertainment (include here all 
programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Bducational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2), (3), (4), (5); 
or (6) above, including sports) 


Miscellaneous 


(b) State the percentage of time to be devoted to each of the 
following types of programs for a proposed typical week of 
operation under the authorization requested (totals to equal 
100%). Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in accordance 


with paragraph 4(b). See Exhibit 9 


Entertainment (include heré all 
programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


igjous (include here all ser- 
news, music, and 
= dri 


3) Mgpi eres (include here iall 
pr ams containing farm or mar- 

, Cc. ket reports or other information 
specifically addressed to the 


CREE paral population) 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


() 


cool Ft 96 ¢ 


i le 588 4 


96. < 


(4) 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2), (3), (4), (5), 
or (6) above, including sports) 


Miscellaneous 
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ET 
STATEMENT OF PROGRAM SERVICE 
3 (a) Dividing the broadcast week into 15 mimte periods, 


specify below the mmber of 142 mimite periods within such 
15 mirute periods during the composite week in which were 


given period. 


broadcast (exclusive of non-commercial spot announcements, 
call letter announcements and promotional announcements for 


sustaining programs) : 


No. of 14% minute 
periods 


(1) No spot announcements or 
commercial contimuity 


(2) One spot announcement 

(3) Two spot announcements 

(4) Three spot announcements 

(5) Four spot announcements 

(6) Five or more spot announcements 


Total mumber of 144 mimte 
periods 


There will not be more 


1224 


Section IV, Page 2 


(b) State what the practice of the station will be with respect 
to the mmber and length of spot announcements allowed in a 


Will adhere to N.A.B. Code 


than three 


one-minute announcements in any 
ly-minute period, 


State the number of spot announcements (exclusive of non-com- 
mercial spot and call letter announcements, and promotional 
amouncerents for sustaining programs) broadcast during the 


composite week which exceeded one minute in length 


(See definition of spot announcement) 


4- In the tables below the percentages for each segment are to be computed on the basis of 100 
within the particular segment for the seven days comprising the composite week (i 
8 a.m. to 6 p.m. segment, 35 hours for the 6 p.m. to 11 p.m. segment, 


percent of the operating hours 
¢e., if full time operation, 70 hours for the 
and the total weekly hours of operation between 11 p.m, 


and 8 a.m. for the third segment). The percentages in the colum headed "Total" are to be computed on the basis of 100 percent 


of operating hours for the seven days. 


The exact number of spot announcements should be stated, including those broadcast within participating programs, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. 

NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative data as to the proportion of 
time (to be) devoted to the various classes of programs. The function of each class of program as part of a diversified program 
structure is discussed in the Commission's Report of March 7, 1946, entitled "Public Service Responsibility of Broadcast Licensees". 


(a) State the percentage of time which was devoted to each of 
the following classes of programs during the composite week. 


PROGRAM LOG ANALYSIS 
(in percentages) 


8a.m.- 6 p.m.- 
6p.m. 1lip.m 


(b) Show in the table below the percentage of time proposed to 
be devoted to each of the following classes of programs during 


@ proposed typical week of operation. See Exhibit 10. 


PROGRAM LOG ANALYSIS 
(in percentages) 


Total 8a.m- 6p.m- All Total 


6pm 


(1) Network commercial (NC) 
(2) Network sustaining (NS) 
(3) Recorded conmercial (RC) 
(4) Recorded sustaining (RS) 
(5) Wire commercial (W) 
(6) Wire sustaining (WS) 
(7) Live commercial (IL) 
(8) Live sustaining (LS) 


(9) Total commercial 
(3+ 5+ 7) 


Network commercial (NC) 
Network sustaining (NS) 
Recorded commercial (RC) 
Recorded sustaining (RS) 
Wire commercial (WC) 
Wire sustaining (WS) 
Live commercial (LL) 
Live sustaining (LS) 


Total commercial 
(1+3+5+7) 


(10) Total sustaining 
(2+4+6+8) 


Total sustaining 
(2+4+6+8) 


(11) Complete Total 


Complete Total 


llp.m. other 
hours 


(12) Actual broadcast hours 
(per week) 


(13) Noe of spot announce- 
ments (SA) (per week) 


No. of non-commercial 
spot announcements (NCSA) 
(per week) 


Proposed broadcast hours 
(per week) 


No. of spot announce- 
ments (SA) (per week) 


No. of non-commercial 
Spot announcements (NCSA) 
(per week) 
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5. (a) Attach as Exhibit No. the original or one exact 8 If this application is for an 
copy of the program log for the seven days comprising the com FM authorization, will the programs yes(J xo [] 
posite week analyzed in the preceding paragraphs. (If original of any AM station operating in the same area be duplicated? 
logs are submitted they will be returned.) If the answer is yes, Not applicab 

(bo) What year's composite week has been analyzed in the fore— (8) How many hours per day will be 
going paragraphs? devoted to duplicated programs? 


6. Will the proposed station be 
affiliated with any network? Yes Ca 
of the answer is "Yes", give the name of the network. 


ABC 


7. Attach as Exhibit No. 11 a narrative statement on the 
policy to be pursued with respect to making time available for 
the discussion of public issues, including illustrations of the 
types of programs to be broadcast and the methods of selection of 
subjects and participants. 


No | (o) Call letters and location:of the AM station 


(c) What kinds of programs (musical, sports, etc.) will be 
duplicated? 


9. State the average mmber of hours per week which will be 
used in advertising or promoting any business, profession or 
activity other than broadcasting in which the applicant is 
engaged or financially interested either directly or indirectly. 
If this is an application for renewal of license, show this 
data for the past license period also. 


60 Minutes 


WW. If the data furnished in response to the questions in this 
Section IV do not in the applicant's opinion adequately reflect 
station operation, attach as Exhibit No. a@ statement 
setting forth any additional ‘program data that the applicant 
desires to call to the Commission's attention. (If the appli- 
cant feels that the program material classified in Paragraph z 
is susceptible of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) 


If this application is for a television authorization, will programs be broadcast in color? Yes oO No D 
If "Yes", will programs be: Network [7] Local Live [_] Local slide [_] 
State applicant's general plans for staffing the station, including the number of employees in each department (i.e. program, 


commercial, technical, etc.), and the names, residence and citizenship of the general manager, station manager, program 
director and other department heads who have been employed or whom the applicant expects to employ. 


Applicant will. use present general managef, if capable of producing quality 
progreming destred, om will hire other general manager with previous experience. 
He will have complete charge of day-to-day operation, executing policies set by 
the Board of Directors. His initial staff will includes: 


Program Director 

Two Announcers 

Chief Engineer 

News Editor 

Secretary/ Traffic / Continuity / 
Bookkeeper 

Two Salesmen 


# Arthur Simmers 


It may be necessary to have one additional newsman-special. events reporter 
to provide the quality programming desired. If this is the case, he will 
be hired. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application 


For Transfer of Control of File No. BTC-3765 
W.W.I.Z., Inc., licensee Docket No. 

of WWI1Z, 

Lorain, Ohio 


PETITION TO DENY 


Comes now The Elyria-Lorain Broadcasting Company, by its at- 
torneys, and petitions the Commission to deny the aforecaptioned appli- 


cation. 


I. Standing of Petitioner 
The Elyria-Lorain Broadcasting Company is the licensee of Radio 


Stations WEOL and WEOL-FM, Elyria, Ohio. From its inception WEOL 
has maintained an auxiliary studio in Lorain; it and WWIZ are the only 
two radio stations in Lorain County, Ohio. The cities of Elyria and 
Lorain are almost contiguous. The Commission has held that WEOL 
provides a "primary service" to Lorain. (Leonard A. Versluis, 3 RR 
1562, 1578) 

The Commission had occasion to make extensive findings as to 
the nature of the service actually provided by WEOL to Lorain in San- 
ford A. Schafitz, 14 RR 852. The Commission there devoted eight para- 
graphs of its opinion to a description of the programming, personnel 
and facilities of the Lorain portion of the operation of WEOL (14 RR 852, 
858-861). The service provided to, and the facilities maintained in, 
Lorain by WEOL, as described in that opinion, have not materially 
changed in the meantime. 

The Lorain Journal Company, the proposed transferee in the afore- 


captioned application has itself alleged and proven to the satisfaction of 


4 
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the Commission that Radio Station WEOL is in competition with it for 
news and advertising revenues. (See Memorandum Opinion and Order 
of Commission in Docket No. 11526 released November 7, 1955.) 


At the present time approximately one-half of the non- 


[R. 1384] 
national advertising revenue of Radio Station WEOL comes from adver- 
tisers who have their principal places of business in Lorain. Petitioner 
competes with Radio Station WWIZ and The Lorain Journal for news and 
advertising revenues from the City of Lorain. Petitioner is a party in 


interest. 


II. The Lorain Journal Company Efforts 
to Acquire Radio Stations 


A. In Mansfield, Ohio 

Exhibit 4 of the above-captioned application purports to summarize 
the various efforts of The Lorain Journal Company and The Mansfield 
Journal Company (both of which have the same officers, directors and 
stockholders) to acquire radio and television stations in Lorain and Mans- 
field, Ohio. 

The most recent effort--the application to acquire Radio Station 
WCLW, Mansfield, Ohio--is casually dismissed in one sentence: '"Mans- 
field Journal Company also attempted to purchase Radio Station WCLW, 
Mansfield , Ohio but due to a time limit in the contract, the application 
was dismissed." The Lorain Journal Company has told only a fraction 
of what occurred. 

After the application for the assignment of license of WCLW was 
filed with the Commission, Richland, Inc., the licensee of Radio Station 
WMAN, Mansfield, Ohio, filed a Petition with the Commission request- 


ing that the application be designated for a hearing?’ That Petition set 


forth the manner in which The Mansfield Journal Company conducted 
the operations of the Mansfield Journal and thus disqualified its officers, 


directors and stockholders as licensees of this Commission. Based upon 
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that Petition and the Reply of The Mansfield Journal Company, the Com- 
mission designated that application for 1 hearing on January 28, 1959 


upon the following issues: 


1/ The Petition to Designate Application for Hearing filed in Docket 
No. 12740 is incorporated herein by reference. 


[R. 1385] 

. To determine whether the Mansfield Journal Company, 
its officers, directors, stockholders and representatives 
have sought to suppress competition in the dissemina- 
tion of news and information. 

- To determine whether the Mansfield Journal Company, 
its officers, directors, stockholders and representatives 
have sought to achieve an advertising monopoly. 

. To determine whether the proposed operation of a broad- 
cast station by the Mansfield Journal Company would be 
consistent with the Commission's policy concerning the 
treatment by broadcast licensees of controversial is- 
sues of public importance. 

. To determine whether the Mansfield Journal Company 
is qualified to be a licensee of a broadcast station in 
light of its past activities in violation of the Federal 
antitrust laws and those of its officers, directors, 
stockholders and representatives. 

- To determine whether, in light of the evidence adduced 
with respect to the foregoing issues, a grant of the 
above- entitled application would serve the public 
interest." 

The parties subsequently dismissed the application. The issues set forth 
above have never been resolved by the Commission. There is nothing in 


the instant application which even attempts to resolve the issues raised 
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by the Commission on January 28, 1959. Those issues, which go to the 
qualifications of the "officers, directors, stockholders and representa- 
tives" of The Mansfield Journal Company--who are the same individuals 
as the officers, directors, stockholders and representatives of the pro- 
posed transferee in the aforecaptioned application--have never been re- 
solved; the Commission was not satisfied at that time that they possessed 
the necessary qualifications to become a licensee of the Commission and 
there is nothing which has occurred subsequently which resolves that 
doubt. 


B. In Lorain, Ohio 

The instant application is the most recent attempt by the officers, 
directors and stockholders of The Lorain Journal Company to acquire 
legal and acknowledged control of a radio or television station in Lorain 
(and Mansfield), Ohio. All of the other applications, which are summa- 
rized in transferee's Exhibit 4, have either been denied (for lack of quali- 
fications) by this Commission or they have been dismissed, without giving 
the 
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Commission an opportunity to consider the qualifications of the applicant. 
Petitioner alleges--and the facts set forth below make it abundantly 
clear--that The Lorain Journal Company has already acquired, without 
prior Commission consent, control of W.W.I.Z., Inc., licensee of WWIZ, 


and consequently, neither the officers, directors and stockholders of The 


Lorain Journal Company nor Sanford A. Schafitz possess the necessary 


qualifications to be a licensee of this Commission. 


Il. The Lorain Journal Company, Without Commission 


Consent, Controls W.W.I.Z., Inc. 


A. The Application of Sanford A. Schafitz 


Sanford A. Schafitz, as an individual, filed an application with the 
Commission for a new Lorain, Ohio, radio station, which was granted 
by the Commission on May 9, 1958. (14 RR 852) No place in the appli- 


cation or in the course of the hearing was any indication of any kind 
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given that anyone, other than Mr. Schafitz, personally and individually, 
would be the permittee and licensee. Mr. Schafitz did not indicate, in 
any way, that he intended to organize a corporation, for the purpose of 
holding the license, or to acquire outside partners or stockholders. 


B. The Application to Assign the WWIZ 
Construction Permit to W.W.1.Z., 


Inc. 

Shortly before the station began operation on program tests (Octo- 
ber 21, 1958) Mr. Schafitz filed an application (BAP- 403) requesting 
Commission consent to the assignment of the construction permit to 
W.W.I.Z., Inc. The application indicated that 110 of the authorized 200 
shares of the common voting stock had been issued to Mr. Schafitz and 
that there were no other stockholders. This application (filed on Septem- 
ber 18, 1958) and the subsequent amendments contained the corporation's 
Articles of Incorporation, By-Laws and Code of Regulations, as well as 
certain financial information, which the Commission had requested. Ex- 
hibit 1, dated September 17, 1958, stated all of the stock of 


[R. 1387] 
W.W.I.Z., Inc. was held by Schafitz and ''No other stockholder or per- 


sons are involved in the ownership of the new corporation" and that the 


90 authorized but unissued shares "will remain in the Corporation? = 


In the projected balance sheet of W.W.I.Z., Inc., which was prepared on 
September 30, 1958, Mr. Schafitz stated that "If additional financing is 
desirable, the Corporation may sell up to 90 shares of voting stock'' 
even though Mr. Schafitz had on the previous day represented to the 
Commission that he personally would supply the corporation "whatever 
funds and equipment you (the corporation) deem necessary to properly 
erect and operate.;:." the station. (See letter of September 29, 1958, 
from Mr. Schafitz to W.W.1.Z., Inc.) Nowhere in this application is 
there any indication of any kind of any commitment or understanding 
that the 90 shares (or the authorized and unissued preferred shares) 


would, in fact, be issued and, if so, to whom. 
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The By-Laws of the corporation which were submitted to the Com- 
mission as a part of the application for the assignment of ‘the construction 
permit designated the "principal office of the corporation" as 205 Palace 
Theatre Building, Lorain, Ohio. The "Original Appointment of Agent" 
attached to the Articles of Incorporation of W.W.I.Z., Inc. designated a 
Mr. William C. Wickens as the Agent for W.W.I.Z., Inc. and listed Mr. 
Wickens’ address as 205 Palace Theatre Building, Lorain, Ohio. As is 
indicated by the attached Exhibit A (page 4293 of Martindale-Hubbell Law 
Directory), Mr. Wickens is counsel for The Lorain Journal Company. 
Consequently, on the very day that Mr. Schafitz filed his application for 
the assignment of the construction permit to W.W.I.Z., Inc. he had already 
designated the offices of counsel for The Lorain Journal Company as the 
prinicipal office of W.W.I.Z., Inc., and designated that same counsel as 


Agent for the proposed transferee, W.W.I.Z., Inc. 


2/ The significance of these denials of any commitments concerning 
the 90 shares becomes significant in the light of the events which 
transpired during the next two months. 
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The application to assign the construction permit from Mr. Schafitz, 
individually, to W.W.I.Z., Inc. was granted by the Commission on October 
15, 1958. 

C. The Reports Filed With the Commission 
Beginning November 28, 1958 


On November 28, 1958 the Commission received from Mr. Schafitz 


and The Lorain Journal Company the following documents: 
(1) A letter from Mr. Schafitz dated November 25, 1958 
notifying the Commission that the assignment had 
been consummated on October 29, 1958. 
(2) A Form 323 dated as of October 29, 1958, and signed 
by Mr. Schafitz on November 25, 1958, filed pursuant 
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to Instruction 1(b) (the consummation of the assign- 
ment of the construction permit). 

A Form 323, as of November 12, 1958, on behalf of 
W.W.I.Z., Inc. reporting (a) the election of officers 
and directors on November 12, 1958, (b) the issuance 
of the 110 shares of common stock to Mr. Schafitz in 
"exchange of license" on November 12, 1958, (c) the 
sale of all of the corporation's preferred stock (200 
shares) to The Lorain Journal Company for $20,000 
on November 12, 1958, (d) a contract (dated Novem- 
ber 12, 1958) among Schafitz, W.W.I.Z., Inc. and The 
Lorain Journal Company under which the latter ac- 
quired the right to purchase all of the preferred stock 
of W.W.I.Z., Inc. and 90 shares of its common stock 
from Schafitz (for $36,000) and (e) copies of the amend- 
ed Code of Regulations and By-Laws. 

A letter from The Lorain Journal Company, dated 
November 25, 1958, enclosing a Form 323, as of 
November 24, 1958, on behalf of that company. 

The Form 323 reporting the status of W.W.I.Z., Inc. as of 
October 29, 1958, indicated that Mr. Schafitz had received 110 of the 
200 authorized shares of common voting stock and that, though "no 
officers or directors (had) yet (been) elected," the "Elections (are) 
scheduled for November 12, 1958". No reference of any kind is made 
to any agreement to sell or dispose of the balance of the 90 shares. 

However, on November 12, 1958, Mr. Schafitz and W.W.I.Z., Inc. 
entered into an agreement with the Lorain Journal Company under 
which the latter acquired the right to purchase 90 shares of the common 
stock of W.W.I1.Z., Inc. as well as all of its preferred stock. That agree- 


ment was entered into on the very 
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same day that the first Board of Directors and Officers of W.W.1.Z., Inc. 
were elected. | 

According to the ownership report as of November 12, 1958, all of 
the 200 shares of the common stock of W.W.I.Z., Inc. had been issued 
and Mr. Schafitz owned them all. 


Despite the fact that Schafitz allegedly owned all of the common 


stock of the corporation at the time the corporation elected its first of- 
ficers and directors, two of the three members of the corporation's 
Board of Directors elected that day were Harry R. Horvitz, President of 
The Lorain Journal Company and the Mr. William C. Wickens, counsel 
for The Lorain Journal Company. Moreover, the first Secretary and the 
first Treasurer of W.W.I.Z., Inc., who were also elected on November 12, 
1958, were Mr. Carl M. Adams and Mr. Herbert L. Wilt. These latter 
two individuals are no strangers to The Lorain Journal Company. Carl 
M. Adams is its Vice President and General Manager and Mr. Wilt is its 
Auditor (See Exhibit B attached). (These representatives of The Lorain 
Journal Company continue to this date to occupy these roles with W.W.I.Z., 
Inc. and The Lorain Journal Company.) As a matter of fact, the three 
individuals who constitute all the corporate officers and the general 
management and business executives of The Lorain Journal Company — 
Harry R. Horvitz, Carl M. Adams and Herbert L. Wilt — along with their 
counsel, William Wickens, became two of the three members of the Board 
of Directors and the Secretary and Treasurer of W.W.I.Z., Inc. 3/ 
At the time The Lorain Journal Company officials acquired a major- 
ity of the directors of W.W.1.Z., Inc., it held none of the voting stock of 
W.W.I.Z., Inc. It only had, according to the reports filed with the Com- 


mission, non-voting preferred stock. 


3/ According to the ownership reports the only officers, directors or 
stockholders of W.W.I.Z., Inc. who now reside or who have ever re- 
sided in Lorain are those who are also officials of The Lorain Jour- 
nal Company. 
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Despite the fact that as of that date they had no vote in stockholders 
meetings, they, nevertheless, dominated the Board of Directors and held 
two of the four offices (Secretary and Treasurer). 

Lou Skelly of Youngstown, Ohio, according to the November 12, 
1958 ownership report, was elected to the office of Vice- President, but 
was never a member of the Board of Directors. Article V of the By- 
Laws states that "no one shall be eligible to the office of President or 
Vice-President who is not a Director of the corporation."" Consequently, 
since Mr. Skelly could not legally be an officer, the net result was that 
The Lorain Journal Company representatives also hold two of the three 
officerships of the corporation. 

On February 5, 1959, Mr. Schafitz addressed a letter to the Com- 
mission enclosing an ownership report dated February 6 which sets 
forth the fact that The Lorain Journal Company had acquired 90 of his 


200 shares of common voting stock for the sum of $36,0004/ on January 
28, 1959 — more than two months after the November 12, 1958, agree- 


ment. 


D. The Code of Regulations And 
The By-Laws of W.W.I.Z.. Inc. 


Guarantee the Control of 
W.W.I.Z., Inc. b 


The Lorain Journal Company 
Under the original W.W.I.Z., Inc. Code of Regulations and By-Laws, 
a majority of the Board of Directors — in this case the two officers of 
The Lorain Journal Company — had extraordinary powers. For example, 
under the Code an officer or employee may be removed by a vote of the 
majority of the Board (Article XIII), 


4/ Although Mr. Schafitz had reported that the 90 shares would remain 
unissued in the application for the assignment of the construction 
permit from him to W.W.I.Z., Inc. (which fact was repeated again in 
the ownership report as of October 29, 1958) nevertheless, these 90 
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shares were issued to Mr. Schafitz on November 12, 1958. The rea- 
son for doing this is obvious. If W.W.I.Z., Inc. had sold the shares 
to The Lorain Journal Company, the corporation (of which he pre- 
sumably owned 55%) would have received the $36,000, rather than he. 


[R. 1391] 


and the President shall exercise his powers "subject to the control of the 
Board of Directors" (Article XIV). Under the original By-Laws a Director 
may be removed from office only by a two-thirds vote of the stockholders 
(Article I, Sec. I). (Since November 12, 1958, Mr. Schafitz has only had 
55% of the voting stock of the corporation.) Special meetings of the Board 
of Directors may be called by any two members of the Board and a major- 
ity of the Board may call a meeting "without notice" (Article IV, Sec. IV). 
For reasons which were not explained in any of the documents filed 
with the Commission, the By- Laws and the Code of Regulations of W.W.I.Z., 
Inc. were amended at the time The Lorain Journal Company entered into 
the contract to acquire the 90 common shares of W.W.1.Z., Inc. The amend- 
ments to the By-Laws and the Code have the effect of even further strength- 
ening the control of the affairs of the company by a majority of the Board 
of Directors (the two Lorain Journal representatives) and, at the same 
time, also strengthening the role of a minority stockholder (The Lorain 
Journal Company). For example, Article VII of the original By-Laws 
provided that the By-Laws may be amended by "stockholders representing 
a majority of all of the stock issued and outstanding". This Article was 
amended in the new By-Laws to require a two-thirds vote. The obvious 
effect of this amendment is to preclude Mr. Schafitz, who allegedly has a 


majority of the voting stock but not two-thirds of it, from having the power 


to amend the By-Laws. Under Article IV of the original Code of Regula- 


tions the corporation was required to have "not less than three” members 
of the Board of Directors; under the new Code of Regulations, adopted at 
the time of the contract between Schafitz and The Lorain Journal Company, 
Article IV was amended so as to provide that the number of members of 
the Board of Directors "shall be three'’. Moreover, while Article IV, 
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Sec. II of the original Code of Regulations provided that directors shall 


be elected annually, this was changed in the new Code of 


[1392] 
Regulations to provide that Messrs. Horvitz and Wickens-- The Lorain 
Journal Company representatives--should enjoy their directorships for 
a guaranteed period of three years. 

The original Code of Regulations and By-Laws of W.W.I.Z., Inc. 
assured the Lorain Journal representatives of their right to control the 
affairs of Radio Station WWIZ through their majority vote on the Board 
of Directors; the amended Code and By-Laws reenforce, solidify and 
guarantee to The Lorain Journal Company the domination of the affairs 
of Radio Station WWIZ. 


E. The Application for the Transfer of Control of 
W.W.I.Z., Inc. (BTC-3765) is an Attempt to 
Legitimatize the Illegal Control of The Lorain 
Journal Companv and to Secure Commission 
Approval of a Blatant Attempt to Traffic 
In a License 


We have demonstrated in the preceding portions of this Petition 


that The Lorain Journal Company, through its officers, directors and 
representatives has, if not fromthe very inception of the operation of 
Radio Station WWIZ, certainly from November 12, 1958, controlled the 
licensee. 

The instant application states nothing which would minimize the 
necessity of the Commission to deny the application because of the il- 
legal control which has been maintained during the past two and one- 
half years. In fact, the application merely fortifies the grounds upon 
which it should be denied. 

The applicant has attempted to indicate that The Lorain Journal 
Company officials will become officers and directors of the licensee 
for the first time, if the instant application is granted. It has stated 
that Harry R. Horvitz and Carl Adams "will probably be elected officers 


and directors of W.W.I.Z., Inc." in the event the Commission grants the 
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application. However, according to the ownership reports presently on 
file with the Commission, Harry R. Horvitz is, at the present time, a 
director of the licensee and Carl Adams is its Secretary. 
Mr. Schafitz assigns the following reason for the sale of the 

balance of his stock to The Lorain Journal Company: "To provide addi- 
tional financing for TV Station WXTV, Youngstown, 


[1393] 
Ohio and to provide me with more time to devote to WXTV". This, 


indeed, attempts to make a laughing stock out of the Commission. At 
the time Mr. Schafitz's application for WWIZ was designated for hearing 
in 1955 he was already the permittee of WXTV. If he needs more time 
to operate WXTV in the public interest he should never have applied for 
WWIZ in the first place. Moreover, he represented to the Commission 
at the hearing on his application for the WWIZ construction permit 

(14 RR 852) that he had resources from WXTV and other interests 
which would provide the financing for WWIZ. 

Mr. Schafitz has operated WWIZ for a period of less than three 
years. Its first application for renewal of license was due to be filed 
on July 1, 1961. Through the sale of 200 shares of preferred stock and 
90 shares of common stock he has already received $56,000. If the 
instant application is granted he will receive an additional $70,000. 
According to the balance sheet of W.W.I.Z., Inc. as of March 31, 1961, 
which was attached to the instant application, the only liabilities of the 
company are trade accounts, Federal Income Taxes and other miscel- 
laneous items; it has an earned surplus of $10,487.73. Whatever funds 
Mr. Schafitz or anyone else advanced to the corporation have, conse- 
quently, been paid in full. : 

Moreover, it is interesting to note that the corporation lists its 
total assets as $57,536.84 of which $20,000--about 33%--consists of an 
"FCC license". | 

Here there is presented to the Commission the "in-and-out" story 


of a promoter of a construction permit. There is nothing in the records 
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of the Commission to indicate that Mr. Schafitz has ever lived in 
Lorain. Shortly after receiving the construction permit he organized 


a corporation and entered into an agreement whereby he illegally 


transferred control of the licensee to The Lorain Journal Company 


which had been held, on numerous occasions, to be disqualified from 
becoming a licensee. Now, after having received substantial sums of 


money from the 


[1394] 
sale of a ''minority interest" of the licensee and the repayment of all 
the sums of money he may have advanced to it, he requests the Com- 
mission to legitimatize the illegal operation and to permit him to sell 
the remaining portion of his interest for $70,000. Public interest and 
the integrity of the Commission processes require the Commission to 
deny the application. 
IV. Conclusions 
In the light of the foregoing, Petitioner respectfully requests that 
the aforecaptioned application be designated for hearing and that it be 
made a party to the hearing. 
Respectfully submitted, 


THE ELYRIA-LORAIN BROADCASTING 
COMPANY 


By _/s/ Marcus Cohn 


Marcus Cohn 
*x OK * 


Its Attorneys 
July 13, 1961 


317 
OHIO 


4283 
sa SNA AT aes eg tear ae cpacromemergrieene cee Sh 
General Practice WILLIAM G. WICKENS 


Probate Low, Trials 
Medico-Legal * 
William G. Wickens, born Lorain, Ohio, June 
11, 1905; admitted to bar, 1932, Ohio. Preparatory 
education, Western Reserve University (A.B., 
1927); legal education, Cleveland Law School 
(LL.B., 1932). Prosecuting Attorney, Lorain 


205 PALACE THEATRE BUILDING 
LORAIN, OHIO 


Telephone: 
CHerry 4-2194 


County, Ohio, 1940-1949. Member, Board of Com- 
missioners on Discipline and Grievances of the Su- 
preme Court of Ohio, 1958—. Member: Lorain 
County (President, 1948), The Ohio State and 
American Associations. 


‘ATIVE CLIENTS: The New York, Chicago & 8t. Louis Rall Co.; The H 
road Lorain Journal 


REPRESENT. 
The National Gypsum Co.; The 
Highway Coach Co. 


Co.; The O'Neil: 


Center; The Cleveland-Lorain 


— SS 


Genero! Proto +4 «- ANDERSON, WILL & O’DONNELL 


Torts and Probate Law 
Trials 


703 RICHLAND TRUST BUILDING 
MANSFIELD, OHIO 


MEMBERS OF FIRM 


C. J. Anderson (1878-1954). 

James V. Will, born Shelby, Ohio, 1897; admitted 
to bar, 1928, Ohio. Education, Ohio State Univer- 
sity. Assistant Prosecuting Attorney, 1929-32. 
Prosecuting Attorney, 1933-35. Member, Richland 
County Board of Elections, 1950—. Member: Rich- 
land County and The Ohio State Bar Associations. 

John C. O'Donnell, born Canonsburg, Pennsyl- 
vania, 1902; admitted to bar, 1924, Ohio. Prepara- 
tory education, University of Notre Dame: legal 
education, University of Notre Dame (LL.B., 1924). 
Prosecuting Attorney, 1942-45. Member: Richland 
County (President, 1950), The Ohio State and 
Seige Bar Associations; American Judicature 

iety. 


General Practice 
Corporation and Insurance 
Low. Trials 


GONGWER & MURRAY 
NATIONAL MASONIC BUILDING 
MANSFIELD, OHIO 


John _C. O'Donnell, Jr., born Dover, Ohio, May 
31, 1927; admitted to bar, 1955, Ohio. Preparatory 
education, University of Notre Dame (A.B., 1951); 
legal education, University of Notre Dame Law 
School; The Cleveland Marshall Law, School 
(LL.B., 1954). Member: Richland County, The 
Ohio State (Treasurer, 1955-56) and American Bar 
Associations. 


James J. O'Donnell, born’ Mansfield, Ohio, No- 
vember 20, 1929; admitted to bar, 1954, Ohio. Pre- 
Paratory educatior, University of Notre Dame 
(A.B., 1951) ; legal education, Fordham University 
(LL.B., 1954). Member: Richland County and The 
Ohio State Bar Associations. 


Telephone: 
LAfayette 5-1611 
P.O. Box 38 


MEMBERS OF FIRM 


J. H. Gongwer, born Mansfield, Ohio, May 13, 
1898; admitted to bar, 1925, Columbus, Ohio. 
Preparatory education, Ashland High School and 
Ashland College (A.B. 1920; A.M., 1921); legal 
education, Western Reserve University and Ohio 
State University. Fellow, American College of 
Trial Lawyers. Member: Richland County 
(President, 1951), The Ohio State (Member, 
Executive Committee, 1954-1957) and American 
Bar Associations: American Judicature Society ; 
International Association of Insurance Counsel 
(Vice President, 1960-1962). 


G. J. Murray, born Mansfield, Ohio, January 16, 


1923; admitted to bar, 1950, Ohio. 


education, College of Wooster (A.B., 1947) ; 1 


Preparatory 
education, Western Reserve University (LL.B., 


1950). Fraternity: Phi Delta Phi. Member: 
Richland County, The Ohio State and American 
Bar Associations. [Captain, U. S. Marine Air 
Corps, 1942-1945; 1952-1954] 


ASSOCIATES 


John Thomas Brown, born Christiansburg, Ohio, 
January 23, 1931: admitted to bar. 1958. Ohio. 
Preparatory education, Heidelberg College and 
Syracuse University; legal education, Ohio State 


(This cord continved) 


EDITOR & PUBLISHER YEAR BOOK—1961 


John K. Zollinger 
John K. Zollinger 
J. K. Zollinger 
CIRCULATION DEPARTMENT 
Cire 
Cire Poe Mer 
NEWS EXECUTIVES 
Editor 
City Editor 
EDITORS & MANAGERS 


J. Malone Gorman 
J. Malone Gorman 


Don Mayne 
Brushart 


M. Jack Dennin 
Pen Marre Don Mayne 


MECHANICAL DEPARTMENT 


Comp Room Foreman Willlam Douglas 


KENT 


‘See RAVENNA—KENT 


KENTON, OHIO 


pulation: 

‘60 Census—8,747 

‘61 Estimate—8,847 

ABC City Zone—8,475(50) 


‘IMES (e) 


Hardin County Pub. Co., 201 E. Columbus 
St., Kenton; 4 

Cire. '7,122(e5; ABC Sept. 30, 1960; 7¢(¢) 
azdiw) 

Adv. (Flat Line Rate)-—8¢ 


7 UPI 
Aavectisieg "Net Accepted—Vending machine 
ROP Color—1, 2 or 3 colors available 


CORPORATE OFFICERS 


IRCULATION DEPARTMENT 
-ire Mgr 


NEWS EXECUTIVES 
Editor 

Man Editor 

City Editor 


EDITORS & MANAGERS 


Catherine Fair 
Catherine Fair 
it Mor 
Radio-Television 
Society 
Sports 
Women’s 
MECHANICAL DEPARTMENT 


Mech Supt 
Comp Room Foreman 


Catherine Fair 
Paul Thomas 
Catherine Fair 


Raymond Taylor 
Raymond Taylor 


LANCASTER, OHIO 


Population: 
60 Census—29, ie 
‘61 Estimate—29, 
fac City Zone—25,338(50); 31,217(56) 


EAGLE-GAZETTE (e) 


Eagle-Gazette Co., 138 W. Chestnut St., 
Lancaster; OL 4-1321 

Circ. 15.317(e); ABC Sept. 30, 1960; 
7e(d) 42¢(w) 

Adv. (Flat Line Rate)—12¢ 

Rep.—John Me Cullen Co. Inc. 

Independent; A’ 

No Editions Published—Jan. 1, May 30; 
July 4th: Labor Day; Christmas 

Special Editions: County Falr(Oct.); Christ- 
mas(Dec.) Back to School (Aug.) 

ROP Color—2 colors available, 
1.000 Lines 


minimum, 


* Class Adv Mgr 


CORPORATE OFFICERS 
President Charles Sawyer 
Exec Vice Pres E. C. Crane 
Treas Charies Sawyer 
GEN’L MGMT. & BUSINESS 


7 Jack Powell 
ndman 

“ack Powell 

CIRCULATION DEPARTMENT 

Cire Director 

Ctre Prom Mor 

NEWS EXECUTIVES 

Man Editor 

City Editor 


Floyd Wolfe 
Floyd Wolfe 


Perrin Hazelton 
Perrin Hazelton 


EDITORS & MANAGERS 
Amusements 
Auto 
Aviation 
Book 
Business-Financial 
Editor of Ed Page Perrin Hazelton 
Ruth Fuller 
Jean Spung 
Jean Spung 
Jean Spung 
Albert Romano 
W. R. Ellis 
W. R. Ellis 
Thaylia Straley 
Ron Johnson 
Thaylia Straley 
Ron Johnson 
Jean Spung 
Jack Behrens 
Jean Spung 


Farm 
Fashion 
Food 


Garden 
Motion Pix-Theatrical 
Photo M 

Picture 
Radio-Television 


MECHANICAL DEPARTMENT 
' John Shonk 
J. R. Greiner 


Mail Room Foreman Charles Mack 


LIMA, OHIO 


Population: 
60 Census—51,039 
‘61 Estimate—54,000 

ABC City Zone—62,307(50); 65,293(56) 


CITIZEN (eS) 


The Lima Citizen Publ. Co., 711 W. Vine St., 
Lima; CA 5-8050 

Circ. 24,753(e); 25,197(S); ABC Sept. 30, 
1960; 7¢(d)/15¢(S)/45¢(w) 

Adv. (Flat Line Rate)—18¢(eorS); 28¢(e&S) 

Rep.—Shannon & Associates, Inc. 

Indeoendent-Republican; AP 

No Editions Published—Christmas 

Special Editions: Anniversary—July 1 

ROP Color Available—1 color, dally or Sun- 
day, minimum 1,000 lines 


CORPORATE OFFICERS 


President 
Vice Pres 


James A. Howenstine 
Sam Kamin 
Robert H. Eckford 
Treas Sam Kamin 
GEN’L MGMT. & BUSINESS 
Publishers J. A. Howenstine, Sam Kamin 
Gen Mor Wayne G. Current 
Comptroller Robert Eckford 
Credit Mgr Robert Snyder 
Purch Agent Robert Snyder 


ADVERTISING DEPARTMENT 


Adv Mor 
Gen Adv Mgr 


Frank J. Klein 
Leslie Roby 
Gerald Boughan 


CIRCULATION DEPARTMENT 
Cire Mgr 

Cire Prom Mgr 

NEWS EXECUTIVES 

Editor 

City Editor 

EDITORS & MANAGERS 


Auto 

Aviation 
Business-Financial 
Columnist 

Esler of Ed Page 


W. M. Brown 
John Galloway 


Robert C. Barton 
Robert D. Kerr 


Robert Spellman 
Joyce Link 
Robert Spellman 
Hope Strong 

R. C. Barton 
Phyllis Wentz 
Gene Perine 
Hope Strong 
Marian Fletcher 
Phyllis Wentz 
Phyllis Wentz 
Robert Inskeep 
Robert Inskeep 


Photo Dept Mor 
Hope Strong 


Picture Editor 


318 


Radio-Television 
Religion 


Schoo! 
Feature & Women’s 
Sports 


NEWS (eS) 


Lima News Pub. Co., 121 E. High St., Lima; 
CA 3-1010 
Circ. 25,083(e); 25,130(sat.m); 28,434(S); 
ABC "30, 1960; | 7414)/15¢(S)/ 
45¢(w)/$1.95(mo) 
Adv. (Flat Line Rate)—12¢(eorS) 
Rep.—The Katz Agency, Inc. 5 
Ind lent; UPI 
Su Magazine: Family Weekly 
ROP Color Available—1 color, dally & Sun- 
day, minimum 1,000 lines. 


GEN’L MGMT. & BUSINESS 
Publisher 
Bus Mor 


ADVERTISING DEPARTMENT 
Adv Director 

Ret Adv Mor 

Class Adv Mor 

CIRCULATION DEPARTMENT 
Cire Director 

Cire Prom Mgr 

NEWS EXECUTIVES 

Editor 

News Editor 

EDITORS & MANAGERS 
Farm 

Society 

MECHANICAL DEPARTMENT 
Mech Supt. 


Robert McDowell 
Roy Miller 


Edward Kohoutek 
Francis M. Ammon 


Bradford Candler 
Preston Trower 


Patrick 0. Riley 
Pat 0. Riley 


Marvin Olsen 
Vida Dean 


Wm. Seidemann 


LISBON, OHIO 


Population: 
“60 Census—3,579 


JOURNAL (e) 


Buckeye Pub. Co., Park Ave., Lisbon; HA 
4-7205 

Circ. 2,091(e); Sworn Sept. 30, 1960; 
5¢(d) 

Adv. (Flat Line Rate)-—4¢ 

Rep.—Inland Newspaper Representatives, Inc 

Republican 


No Editions Published—Jan. 1; May 30; 
July 4; Labor Day; Thanksgiving; Christ- 


mas 
ROP Color—Not Accepted 


CORPORATE OFFICERS 

Vice Pres 

Secy-Treas 

GEN’L MGMT. & BUSINESS 
Publisher 

Gen & Bus Mgr 
ADVERTISING DEPARTMENT 
Adv Director 


EDITORS & MANAGERS 
Farm 

Fashion 

Garden 


W. S. Frew 
J. S. Frew 


W. A. Frew 
C. €. Kennedy 


W. S. Frew 


W. A. Frew 
Merreta Ikirt 
John Aholtz 


Travel Paul Young 


LOGAN, OHIO 


Population: 
“60 Census— 6,417 
City Zone—9,000 


NEWS (e) 


Wayne Newspaper Co., 68 E. Main, Logan; 
EV 5-2109 

Circ. 4,650; Sworn Sept. 30, 1960; 7¢(d) 

/35¢(w) 

Adv. (Flat Line Rate\—6¢ 

Rep.—Scheerer & Co. 

Independent-Democrat; AP 

ROP Color—Not accepted 


CORPORATE OFFICERS 


President 


Wayne W. Galvin 
Vice Pres 
Secy 


Paul Rodenfels 
Nelle Mills 
Treas Wm. S. Miller 


GEN’L MGMT. & BUSINESS 
i Wayne W. Galvin 
Wm. S. Miller 


9 
Purch Agent Wm. S. Miller 


ADVERTISING DEPARTMENT 
Adv Director 

Class Adv Mer 

CIRCULATION DEPARTMENT 
Cire Director 


NEWS EXECUTIVES 
Editor P 

Man Editor ye 
City Editor m@wy 
EDITORS & MANAGERS 
Society 

Sports 


MECHANICAL DEPARTMENT 


Mech 
Comp Ree Forevian 


u 
sere 


LORAIN, OHIO 


Population: 
‘60 Census—68,932 
ABC City Zone—59,219(50! 


JOURNAL (e) 


The Lorain Journal Co., 
Lorain; CHerry 5-6901 
Circ. 27,989(e); ABC Sept. 

nde 28 $2 820) 
. (Flat Line Rate\—17¢ 
Rep 


Sunday Man 


ROP Color—Full color a 
1,000 lines 


CORPORATE OFFICERS 


President 
Vice Pres 


GEN’L MGMT. & BUSINESS 


‘or 
Class Adv Mgr 
Adv Prom Mor 


CIRCULATION DEPARTMENT 


Cire Director 
Cire Mor 


NEWS EXECUTIVES 


City Editor 


EDITORS & MANAGERS 
rote Dept i 
0 Dept Mgr 
Sports 
Women’s 
MECHANICAL DEPARTMENT 


Comp Room Foreman 
Pressroom Foreman 


0; 77,4 


1657 gs 
30, 196 


Arthuf il 


Francis 


MANSFIELD, OHI 


Population: 
‘60 Census—47,325 


ABC City Zone—59,685(50); 80,40 


NEWS-JOURNAL 


Mansfield Journal Co., 70 
Mansfield; LAfayette 2-331 
Circ. 33,673(e); 37,581(S); 


(eS) 


W. Fou 
a 


ABC Sell 


1960; 7¢(4)/15¢(S)/57é(w) 


Adv. (Flat Li 
Rep.—si 
Ind 


Financial 


Furniture Fashions(Apr.&Oct.); 


Outdoor Living(May); 
(Aug.); 
(Nov ) 


Sunday Magazine: Weekend, 


Pi 


Back To 
Homeweek(Sept.); 


Gift 
Family 


Sunday Color Comic Sec. Newsprint 


ROP Color Available—1 
day, minimum 1,000 lines 
CORPORATE OFFICERS 
President 
(Continued on page 


color, daily 


Harry R. 
208) 


y 


319-320 


[1397] 
AFFIDAVIT 
I, Milton Staub, being first duly sworn upon my oath, state and 
depose: 
1. Iam Vice-President of the Elyria- Lorain 
Broadcasting Company. 
Iam familiar with the contents of the foregoing 
PETITION TO DENY and verify and state that 
the facts set forth in Paragraphs I, II and III 
are true and correct. 


/s/ Milton Staub 
Milton Staub 


Subscribed and sworn to before me this 12th day of ‘July, 1961. 


/s/ Wymond F. Bell 


[SEAL] Notary Public 


My Commission expires: Oct. 30, 1962. 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
June 11, 1962 
In the Matters of: ) 


) 
) 
) 


W. W. I. Z., Inc., DOCKET NO. 14537, et al. 


Lorain, Ohio, et al. 


The above-entitled matters came on for hearing before Chester F. 
Naumowicz, Jr. (The Presiding Examiner) in room 1420, New Post Office 
Building, Washington, D. C., at 10:00 a. m. | 

APPEARANCES: 

(As heretofore noted. ) 
* * 
SANFORD A. SCHAFITZ 
was called as a witness, and, being first duly sworn, was examined, and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. DOERFER: 

* * * * 

Q. Now, when was the first time that you ever met Mr. Harry 
Horvitz, and by "met", I mean either personally or by telephone or by 
mail. When was your first contact with Mr. Horvitz? A. July 14, 1958. 

Q. How did that take place? A. Mr. Harry Horvitz called me at 
my Office in Farrell, Pennsylvania, by telephone. 

Q. And what, to the best of your recollection, was the subject of 
that conversation? A. The subject of the conversation was merely an 
expression of the desire on the part of Mr. Horvitz to talk to me, and to 
decide when a convenient time for such a talk could be arranged. 

Q. What did he say the subject matter of the talk would be? A. He 
didn't state a subject of the discussion. 

Q. Did he identify himself? A. I believe he did. 

Q. Did you know, at the time that you were having the telephone 
conversation, that he was the publisher of the Lorain Journal? A. I be- 
lieve that I did know, yes. At least, if he hadn't told me, I would have 
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been able to surmise from the surname, Horvitz, that he was the pub- 
lisher of the Lorain Journal. 

* * 

BY MR. DOERFER: 

Q. Mr. Schafitz, to the best of your recollection, when did you 
see Mr. William Wickens? A. That would be the latter part of Sep- 
tember when I called upon him. 

Q. What part of September? A. The latter part of September. 
Probably the closest date that I could recollect would be some where 
around September -- I would say between September 15, and, say, Sep- 
tember 19, in that period. In 1958, I called upon Mr. Wickens in his 
office in the Palace Theater Building in Lorain and asked Mr. Wickens 
if -- 

MR. COHN: I object. The question was when did you see Mr. 
Wickens. The witness has answered that. 

BY MR. DOERFER: 

Q. Now, how did you arrange an appointment with Mr. Wickens ? 
A. Well, I can't recall exactly how I did arrange the appointment. 

Q. You don't know at this time whether it was by letter or by 
telephone? A. Iam not sure that I arranged it in advance. I remem- 

ber going into his office and I think I just happened to find him in. 

Q. InLorain? A. In Lorain. 

* * 

BY MR. DOERFER: 

Q. Well, let's go back to your conference with your attorney, 
Mr. Theodore Macejko. You say you went to him to seek assistance 
in organizing your corporation? A. That is right. 

Q. What did he tell you was one of the steps necessary in organ- 
izing a corporation? A. That I would need a statutory agent living in 
Lorain, Ohio. He further stated that he would try to remember some 
of his college associates who might be living in Lorain, but he was un- 
able to remember any. 
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Q. Then with whom did you discuss names with respect to getting 

a statutory agent? A. Well, I had occasion to talk to Harry Horvitz a 

few days later by telephone and Mr. Horvitz was kind enough to mention 
an attorney in Lorain. 

Q. What did he say about Mr. Wickens? A. He said that Mr. 
Wickens was a very high type man and was well known and would undoubt- 
edly make a -- well, I believe he may have said that he would make a good 
statutory agent, but I drew that same conclusion myself. 

Q. Did he say how well he knew Mr. Wickens? A. No, he did not. 

Q. Did he indicate whether or not Mr. Wickens was counsel for the 
Lorain Journal at that time? A. No. He made no statements that Ican 
remember in that category. He just stated that he knew of an attorney, 
William G. Wickens, who was a very high type man. 

Q. Now, when you saw Mr. Wickens, did Mr. Wickens disclose his 
relationship with the Lorain Journal? A. No, he did not; only to the ex- 
tent that -- no, he did not. There was no discussion of -- 

Q. What did you say to Mr. Wickens and what did Mr. Wickens 
say to you? A. I entered Mr. Wickens’ office and told Mr. Wickens 
that I was organizing a corporation to which I was hoping to transfer my 
individual license for WWIZ and that my attorney who was organizing 
this corporation asked me to secure a statutory agent in Lorain. I asked 

Mr. Wickens if he would be willing to act as statutory agent for WwWIZ, 
Inc. He said he would. 

Q. Did you keep any memo or any records of that conversation, or 
did you make any memo or record immediately after that conversation? 
A. No, I kept no records of that conversation. 

Q. You are testifying from your best recollection? A. Yes, Iam, sir. 

Q. Did Mr. Wickens indicate that he would serve as statutory agent 
for the corporation? A. Yes, he said he would. | 


Q. Did you have a document drafted and in your possession which 


Mr. Wickens would acknowledge his acquiescence serving as a statutory 
agent? A. Well, yes; I have the notice or the certificate of appointment 
of statutory agent. 

Q. He acknowledged in writing that he would serve as a statutory 
agent, isn't that correct? A. That is correct. 
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* * * 

Q. Mr. Schafitz, I show you a document marked Exhibit Number 29 
for identification and ask you to describe it. What is it? A. It is the 
original Appointment of Agent, that is, a statutory agent for the corpora- 
tion. 

Q. Whose signatures appear thereon? A. Well, there is my sig- 
nature. 

Q. Readit. A. Sanford Schafitz and David C. Haynes - H-a-y-n-e-s; 
and Comus -- C-o-m-u-s -- Beard -- B-e-a-r-d. 

Comus Beard and David Haynes are incorporators, along with myself. 
And it is signed by the statutory agent, William G. Wickens. 

Q. What date? A. It carries the date, September 19, 1958. 

Q. Is this the document which you presented to Mr. Wickens? 

A. Yes, itis. 

Q. On what date? A. September 19, 1958. 

Q. And who prepared this document? A. This document was pre- 
pared for Mr. Wickens by Ted Macejko. 

Q. And for whom or what company does William G. Wickens pur- 
port to be the statutory agent? A. W.W.LZ. Inc. 

Q. And his address -- is that stated on this document? A. Yes; it 
is; 205 Palace Theater Building, Lorain, Ohio. 

* * * 

BY MR. DOERFER: 

Q. Well, at the time he signed Exhibit 29, did you have a conver- 
sation with him with respect to whether or not he would serve as a direc- 
tor of the corporation? A. No, not at that time. 

Q. When did it first occur to you that Mr. Wickens would serve 
as adirector? A. After the Commission approved the transfer of the 


individual construction permit to the corporation. 


Q. Had anybody suggested to you beforehand that Mr. Wickens be 
a director? 


* 
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Q. Can you answer? A. Yes; there was such a suggestion made. 

Q. Who made that suggestion? A. Harry Horvitz. 

Q. When did he make that Suggestion? A. Well, he made it some- 
time after the Commission authorized the assignment of the construction 
permit to the corporation, and at the time that the stock agreements were 
made with the Journal. | 

Q. At the time he made that Suggestion, what was your response to 
Mr. Harry Horvitz? A. I reacted favorably to the Suggestion that William 
Wickens be considered as a director. 

Q. And when, to your knowledge, did Mr. Wickens first know that 
he would be solicited to be a director of that corporation? A. Shortly be- 
fore the first stockholders' meeting. I don't know the exact date. 

Q. Well, Iam Speaking about what is within your knowledge. Who, 
within your knowledge, brought the message to Mr. Wickens? A. To the 
best of my recollection, I approached Mr. Wickens with the idea or request 


that he consider being a director of WWIZ, Inc. 
* * * 


BY MR. DOERFER: 

Q. Will you state what the conversation was with respect to that mat- 
ter? A. Well, it was a brief conversation. I asked Mr. Wickens if he 
would be willing to serve asa director of a corporation which would own 
and operate Lorain's only radio station. I told him additionally that Harry 
Horvitz undoubtedly would have stock, minority stock, in the corporation. 

MR. COHN: When was this conversation? I didn't get it. 

THE WITNESS: I can not recall the exact date. 

MR. COHN: Approximately, can you tell me? 

THE WITNESS: It would be -- let me refresh my memory for a mom- 

ent. I would say probably the first week in November of 1958. 

Q. Now, after Mr. Wickens signed Exhibit Number 29, what did you 

do with that exhibit? A. J returned this document to Theodore Macejko 


in Youngstown. 
* * * * 


Q. Mr. Schafitz, when did the Commission grant consent to your ap- 
plication to assign the radio station construction permit from yourself to 


WWIZ, Inc. ? I show youa photostatic copy of the request to refresh your 
recoligction. * ‘ ao 
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179 MR. COHN: It is a known fact, Mr. Doerfer, that the Commission 
did grant its approval on that particular date. 
MR. LETTERMAN: When? 
THE WITNESS: October 15. 


MR. DOERFER: October 15, 1958. 
* * * 


185 June 12, 1962 
x * 
200 WILLIAM G. WICKENS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOERFER: 
Q. State your name for the record. A. My name is William G. Wickens. 
Q. Where do you reside? A. 145 Orchard Hill, Amherts, Ohio. 
Q. What is your profession? A. Attorney at law. 
Q. Are you a director of the corporation known as WWIZ, Inc. ? 
A. Iam,sir. 
Q. Will you give a brief statement as to your background, training 


and experience? A. Well, what do you mean? In what respect, sir. 


Q. Well, in your capacity asa practicing attorney in Lorain, Ohio. 
Are you connected--do you run an office solely or as a member of a firm 
or are you counsel or co-counsel so to speak for any corporation? A. Yes, 
sir, Iam. 

Q. Would you state for the record? 

PRESIDING EXAMINER: Excuse me, Mr. Doerfer. I don't quite 
understand that question. 

Do you practice law as a sole practitioner ? 

THE WITNESS: I do. 

PRESIDING EXAMINER: Or serve as an employee of a corporation? 

THE WITNESS: Iam no employee of any corporation. Iam attorney 
for, of course, a number of corporations, companies as well as individuals 
in my private practice. 

PRESIDING EXAMINER: Thank you, sir. 

BY MR. DOERFER: 
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Q. Then I think we probably misunderstood you. You are not what is 
ordinarily regarded as a house counsel? Iam not. 

Q. Would you care to state -- A. (Interposing) Perhaps this will sim- 
plify things for me to say briefly this, if it will answer your. question; that 
I was born and raised in Lorain. Our family has long been in Lorain. My 
grandfather was the Mayor of the Village of Lorain before it was incorpo- 
rated when the steel mills came and I grew up there. I was graduated at 
the Lorain High School in my youth, went out of Western Reserve University 
and graduated there and worked days and went to night school, law school, 


for four years in Cleveland; was graduated there in 1932 and was admitted 
to the bar. | 
In the last year in school I was a member of the Lorain City Council 


and became President of the Lorain Civil Service Commission and in 1935 
was appointed Assistant Prosecuting Attorney of Lorain County, served five 
and one-half years as such and at the death of Howard Butler, the prosecutor 
I was appointed by the Court as Prosecuting Attorney; was elected for two 
terms of four years each so that all together I served fourteen years in the 
prosecutor's office until 1949 when I voluntarily retired and entered private 
practice of law and have been in private practice ever since. 

My practice is a general one. It is ina small town, the town of Lorain. 
We feel we are a country lawyer in some respects. We have all kinds of law 
practice -- negligence cases, probate work, tax matters, and a little of 
everything. Presently, under the Federal Court, Iam receiver of Ely 
Village, a housing project of two-hundred houses and Judge Connelly has 

appointed me, effective today, as receiver for another one-hundred 
sixty-eight housing units. 

Most of my practice is in connection with litigation. Among my clients 
are the National Gypsum Company. I located their plant there. There is the 
Nickel Plate Railroad. I have done work for the Lorain Journal, a number 
of insurance companies--Hartford, General Accident. There is the Cleve- 
land-Lorain Highway Coach Company; the May Shopping Centers. I located 
the O'Neil-Sheffield Center there and a general practice of all kinds. 

Q. Have you participated as a member of any bar association in the 
activities of that association? A. I was President of the Ohio State Prose- 
cuting Attorneys Association in 1948. 
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I was President of the Lorain County Bar Association and presently 
Iam a member of the Executive Committee of the Lorain County Bar 
Association; a member, of course, of all of them -- The American Bar 
Association, the Ohio State and all the rest of them. 

Q. Icall your attention to a grievance committee procedure that 
they have in the State of Ohio. Are you a member of that committee ? 

A. Well, it isn't a grievance committee. For five years ago, until 
three months ago when I resigned, I was a member, by appointment of 
the Supreme Court of Ohio, of the Board of Commissioners on Discipline 

and Grievances and acted as an Examiner or a Referree as you want to 
call it, or a Master, for hearing disbarment cases throughout Ohio and 
making recommendations to the Court with regard to the administration 
and practice of law in Ohio. 

Q. Now, you indicated before that you did some legal work for the 
Lorain Journal. A. Yes, sir. 

Q. Was that on a case by case basis or did you accept and receive 
aretainer? A. No, I have never had a retainer -- isolated cases, pur- 
suant to call, in particular matters where I would represent the Journal, 
I have had a number of cases for them. I know that I am not the only 
attorney of theirs. Asa matter of fact, I suppose there are others who 
have had more of their practice and their work than I have had. 

Q. Are you an officer or director of the Lorain Journal? A. Iam 
not. 

Q. Are you other than counsel and in specific cases in their em- 
ploy in any capacity? A. Not at all. 

Q. Do you know a gentleman by the name of Sanford A. Schafitz ? 
A. Ido. 

Q. Will you tell me approximately the date that you first met Mr. 
Schafitz? A. It was sometime -- I am not sure of the date after these 
years -- but it was sometime in August or September of 1958. 

Q. Will you state under what circumstances you met him? A. Mr. 
Schafitz walked into my office as a toal stranger. 
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Q. Where was that office? A. Where lam now, 205 Palace 
Theater Building in the City of Lorain where my Offices are. 

I remember that he came in without appointment; introduced him- 
self to me and that was the first that I had known or ever heard of Mr. 
Schafitz. I didn't know there was a Mr. Schafitz until that time. 

Q. Did he state to you the purpose for his visiting you? A. Yes, 
sir. | 

Q. What was that purpose? A. He said that he was from out of 
town. Iam not sure, I think he said Youngstown and he said he was not 
well acquainted in Lorain and had been recommended to me. He said 
that he was starting a new business in Lorain that was going to be a 
radio station of some kind and he was organizing a corporation. He 

said that there might be legal work from time to time in connection 
with it and particularly at this time he was wanting a statutory agent 
because he, or some of his counsel in the matter, felt that a local statu- 
tory agent would be advisable and he wanted to know whether or not I 
would serve as statutory agent of the new company and if I would be 
willing to use my name in that connection. 

Q. What was your response? A. I told him I would after we 
talked awhile. | 

Q. At that particular time had anybody discussed the possibility 
of your being appointed statutory agent for the corporation which Mr. 
Schafitz referred to? A. No, sir. 

Q. Icall your attention specifically to Harry A. Horvitz. Do you 
know him? A. Yes, sir. 

Q. Whoishe? A. Mr. Horvitz is seated here inthe room. He 
is -- I don't know what his title is. I think it is President of the Lorain 
Journal Company. He succeeded his father to that position. I knew his 
father before him. 

Q. Did he engage you as counsel to do some legal work for the 
Lorain Journal? A. Did who? 

Q. Did he engage you? A. Did who engage me? 
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Q@. Mr. Horvitz. A. Well, I have done work for the Lorain 
Journal while Mr. Horvitz has been connected with the company. I also 
did it before he was connected with the company. I don't think there 
was ever a time when he has ever called me and has said, "I want you 
as my counsel."" Sometimes he would call. Generally, other people 
connected with the Lorain Journal on these various, isolated matters 
woulc call me and ask me to represent them if there was a suit or some- 
thing and they would merely send the sums down at pleadings and ask 
me to handle them. 

Q. Did you ever do any personal work for Mr. Harry Horvitz? 

A. No, I did not. 

Q. At the time Mr. Schafitz visited you in your office in Lorain 
did he present to you a form indicating that the form was an original 
appointment of an agent necessary to organize a corporation in the 
State of Ohio? A. Yes, sir, he brought with him a form for appoint- 
ment of agent which was blank as I recall when he brought it to me. He 
asked me if I would serve. 

Q. Ishow you exhibit number 29 and ask you to comment on that. 
Identify it, please. A. I recognize my Signature on here and this ap- 
pears to be the form which he brought with him on that day when we had 

the talk that Ihave mentioned above. 

The blank where it says, "I do hereby appoint, '' that line was blank 
and my secretary typed my name in and typed my addresss in and I signed 
it. 

Q. Who typed the other portions of the blank form? A. I don't 


know. It was typed when it came to me. 


Q. Icall your attention to some signatures at the foot of the form, 
approximately the middle of the form and ask you whether or not those 
were appended to this document before or after you signed it. A. Those 
were all on there; that is the signatures of Sanford Schafitz and David 
Haynes and Company -- those signatures were on there when it came to 
me. 
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Q. What date appears on this exhibit? A. The 19th of September 


1958. 

Q. Is that the date that you signed this document? A. As far as I 
know. Ihave no independent recollection. Iam sure that if that date was 
on there I signed it that date or it wouldn't have been otherwise. I don't 
remember the date of my own recollection but it is here and Iam sure 
that it was if I signed it. 

Q. Directing your attention to any further conversations you had 
with Mr. Schafitz at that time, particularly with respect to the organiza- 
tion of the corporation, you were not asked at that time organize the 

corporation? A. No, sir. He said he had some attorney in Youngs- 
town I believe. I don't know who it was. 

Q. Did you particpate in the legal work with respect to the organiza- 
tion of the corporation? A. Not at all, except to sign my name on that 
one paper. 

Q. Was there any discussion at that time with respect to you serv- 
ing as adirector? A. No. 

Q. When did that discussion take place? A. Well, after four 
years I can't tell you. But it was some weeks later. I cah't tell you 
whether it was a month later or six weeks later, or when. But there 
came a time when Mr. Schafitz as I recall it, again came to my office 
to discuss that. 

Q. And what, to the best of your recollection was the subject of 
that conversation? A. Well, he told me that the corporation had been 
chartered and that I had been appointed as the statutory agent and that 
they were ready to organize the company and he was wanting to know if 
I would be willing to serve as a director. 

Q. What was your response? A. Well, before I answered we 
talked of some other things. 

Q. Did you discuss your relationship with the Lorain Journal? 

A. Yes, for the reason that he said that he had some kind of an arrange- 
ment whereby he intended to sell some stock to the Lorain Journal and that 
Mr. Horvitz was also going to be a director. He indicated that he and Mr. 


[ TR.210] 332 


Horvitz had talked about me being a director and that I was mutually 
agreeable to both of them. 

Q. Had Mr. Horvitz contacted you prior to that time? A. I don't 
recall that he did. I have no recollection of that. I don't Say that he didn't 
but I have now no recollection that I talked with Mr. Horvitz about that. 

* * * * 

Q. Mr. Wickens, did you receive any correspondence from Mr. 
Horvitz with respect to the directorship prior to the second visit of 
Mr. Schafitz to your office? A. No, sir. 

Q. Did you address any correspondence to Mr. Harry Horvitz 
during that same period of time that I referred to? A. No. 

Q. Was there any understanding or agreement through a third 
party to Mr. Harry Horvitz or any officer of the Lorain Journal that you 
were to serve as a director? A. No, sir. 

Q. Prior to this meeting? A. No. 

Q. Well, after you indicated your assent to serve as a director, 
did Mr. Schafitz -- A. May I interpose something here? 

Q. Yes. A. I remember that I told Mr. Schafitz because he 
had indicated that Mr. Horvitz was going to have some stock and that 
he was having some stock and he never revealed to me the proportions 
of the deal or anything else, but I realized that there were the two of 

them and I would be the third party and so I told Mr. Schafitz that 
I had represented Mr. Horvitz in some matters and that I wanted him 
to know that because if I were to serve I was gOing to try to serve -- 
and this is what I said to him -- as a fair, impartial director. 

I told him that I wanted him to understand that I had represented 
Mr. Horvitz and he indicated that he knew that. 


* * * 
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Q. Mr. Wickens, what further conversation did you have with 
Mr. Schafitz with respect to the operation or the control of the corpora- 
tion, ifany? A. Except as I have just indicated, I told him that if 
there were any matters here between he and Mr. Horvitz that would 
ever come into dispute, I was going to be impartial and would use my 
best judgment in resolving it. That is all that was said. 

Q. Then subsequent to that second me eting with Mr. Schafitz, 
you attended a meeting in which were present what people with respect 
to WWIZ, Inc.? A. Well, there came a time, and I wouldn't want to 
Say the date that I attended a meeting, but I believe it was at -- now I 
am not sure where it was, whether at my office or where -- but it 
seems to me that it was at the directors’ room of the Lorain Journal and 
at that time, Mr. Schafitz was present and Mr. Horvitz was present, and 
when I come they had, or were about to finish a meeting of the share- 
holders of the corporation and they informed me that I had been elected 
a director and whereupon we had a short directors' meeting of organiz- 

ing the company and organizing the board. | 

MR. COHN: When you say shareholders of the company, you 
mean WWIZ, Inc. ? 

THE WITNESS: At that time, Mr. Schafitz was the sole share- 


holder. 
* * * *i 


Q. Now, did you have occasion to want to resign from the board 


of directors at any time? A. Yes, sir. 

Q. And will you state the reasons for that? A. Well, I think 
that is recorded here in the last minutes of the corporation which I pre- 

pared and sent to Mr. Horvitz and Mr. Schafitz for signature. 

If you want to know the background of it I would say that prior to 
this last meeting which was November 1, 1961, I felt that I was being 
by-passed in being informed as to what was going on in the corporation, 
not that I as a director wanted to run it, but I felt that I had a responsi- 
bility as a director to know at least the status and the profits and what 
was going on and who was operating it and salaries and so on and so 
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forth, and I had been entirely without any information some long time 
prior to that November meeting and I raised that question and said that I 
did not think and I used the words that I didn't want to be a dummy direc- 
tor and I felt I had a responsibility to both parties if I were to lend my 
name and to know what was going on and if I was not more fully informed, 
I wanted to resign. 

* * 

BY MR. DOERFER: 

Q. All right, after you made that statement, what further conver- 

sation took place and between whom? A. Well, Mr. Schafitz said that 
he -- no, he asked me to remain as a director. He said that I would be 
more fully informed in the future and that he would make arrangements to 
have the monthly profit and loss statements and so on sent to me and 
called to my attention. 

I told him then that if they both wanted me to remain on that basis, 
I would, but that I didn't want to remain and be one that was just a name 
on the books. 

Q. Asa result of that, did you get the monthly profit and loss 
statements? A. I didn't for awhile and I wrote to Mr. Schafitz and 
after that I did and I have been informed of late. As a matter of fact, I 
have in my brief case some records that have been furnished to me. 

* * * * 

Q. Mr. Wickens, there has been admitted in evidence exhibit 
number two purporting to be and is a stock purchase agreement dated 
May 2, 1961 with a letter of transmittal dated May 31, 1961 filed with 
the commission May 31, 1961 containing eighteen pages. 

MR. COHN: The agreement itself is sixteen pages, Mr. Doerfer -- 
as a matter of fact, fifteen. 

BY MR. DOERFER: 

Q. I show you a photostatic copy of this agreement and ask you to 
examine itfora moment. A. This is the first I have ever laid my eyes 
on it. 

Q. Your answer to the question was, or is then that you did not, 
as counsel, advise Mr. Schafitz with respect to this? A. As counsel 


or otherwise. I never saw it. 

Q. And you did not advise or consult with Mr. Horvitz with respect 
to the adoption of this paper? A. I didn't. 

Q. Mr. Wickens, I show you what has been admitted in evidence 
as exhibit number 6 which, among other things, contains an agreement 
dated November 12, 1958 and ask you to examine that. A. Yes. 

Q. Have you finished your examination? A. I know that I have 
never seen it before. 

Q. So you did not undertake to advise either Mr. Horvitz or any 
officers of the Lorain Journal or Mr. Schafitz with respect to exhibit 6 
or exhibit 2? A. That is correct. 

Q. Do you represent WWIZ, Inc. , in any capacity at the present 
time? A. Yes, sir. 

Q. Will you state in what capacity? A. Got a law suit pending in 
the Common Pleas Court of Lorain County where they are defendant in 
an action, I don't know, but for some $20,000 or $25, 000, nomerning 
like that and I represent WWIZ as its counsel. 

Q. Have you represented them previously in any matter? A. No, 
this is the first matter of business that I have had except to, oh, I think 


Mr. Schafitz came in once and asked me to prepare some forms for 


him for something or other, but I have no record of it. I made no charge 


for it. 
* * 
CROSS EXAMINATION 

BY MR. STOUT: 

Q. Mr. Wickens, have you given any instructions or directions to 
Sanford Schafitz or to any employee of WWIZ as to the ae or firing 
of any employees of WWIZ? A. No, sir. 

* * * * 

Q. Have you given any instructions or directions to Sanford 
Schafitz or to any employee of WWIZ as to any phase of programming 
which has been broadcast or that you desired to be broadcast over the 
station ? 

* 
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THE WITNESS: Well, your word "instructions" there is what I 
am not sure of what you mean. I have never given any orders, if that is 
what you mean. I once did say to Mr. Simmers who at one time was 
there that I thought there was a too heavy accent on, as I listened to the 
music of the radio, on the type of music called the rock and roll that 
would appeal to young folks and I felt they didn't have enough of the classi- 

cal or semi-classical music to suit my taste. 

I said that to Mr. Simmers. 

BY MR. STOUT: 

Q. Was that in the form of an instruction or a direction? A. No. 
He comes into my office. My office is right next to WWIZ studios and 
Mr. Simmers frequently used to come over there and we would discuss 
things, in general. He was asking no instructions of me, but as a direc- 
tor I told him how I felt about that phase of the program. It didn't do any 
good. 

Q. Is this the extent of your discussions with any employee regard- 
ing programming? A. Yes. 

* * * * 

Q. Have you ordered Sanford Schafitz to operate station WWIZ in 
any way? A. No, sir. 

Q. Have you ordered any employee of WWIZ to operate the station 
in any particular way? A. No, sir. 

Q. Are there any understandings or agreements between you and 
Harry Horvitz or between you and anyone connected with the Lorain 
Journal Company as to how you should vote as a director of WWIZ, Inc. ? 
A. Absolutely none. 

Q. Have there been any formal votes by members of the board of 
directors of WWIZ which have not been unanimous? A. None. 

* * * * 

Q. Have you from time to time represented either officers, direc- 
tors or employees of the Lorain Journal Company? A. Say that again. 

. Q. Have you from time to time represented officers or directors 
or employees of the Lorain Journal Company? A. I have represented 


some of the employees in their private matters. 
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Q. Is that a common occurrence? A. No. I suppose that in all 


my thirty years of practice I think I have represented two employees 


who have come to me with their own private affairs, buying a house or 


something. 

Q. And what about the officers or directors? A. Never repre- 
sented any of them in person. 

Q. Mr. Adams -- Mr. Wilt? A. No. 

Q. In your direct examination you said that some of your clients 
are -- and you named them -- and then you went on to say -- and I now 
quote your exact words, that you have done work for the Lorain Journal 
and you made the distinction between whom some of your clients are. 

A. I intended to distinguish. 

Q. Asa matter of fact, you therefore meant to lump them all 
together even though the words were different? A. Surely, not on a 
retainer basis with any of them. It is just as their work comes in. 

Q. When Mr. Schafitz came to you as I understand your testimony 
he came unannounced and without an appointment. A. That is correct. 

Q. Did he tell you during that initial conversation with you how it 
came about that he came to see you? A. Only that he had been recom- 
mended to me. 

Q. Did he tell you who had recommended you? A. No. 

Q. Did you inquire? A. I did not. 

Q. You weren't curious? A. Actually, no, because I have some 
who have come I can even remember and name, who have come to me 

similarly. Most of them come through recommendation of bankers. 
I had assumed that he made some contact with somebody locally. Stran- 
gers frequently come and drop in on a bank and inquire of a lawyer and 
go to his office. 

I did not ask. 

Q. You knew that he was going to go into a radio station? A. That's 


what he said. 
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Q. And at that time you were representing, upon the basis which 
you have described, the Lorain Journal Company, is that correct? 
A. That is correct. 

Q. Maybe it was my own inarticulateness. At the time Mr. 
Schafitz came to you, you were representing the Lorain Journal based 
upon your testimony and your description of it a few moments ago, 
correct? A. Yes. 

Q. Atthe time Mr. Schafitz came to you, he told you that he was 
going to build a radio station in Lorain, correct? A. Correct. 

Q. And you agreed to act as statutory agent and do other things 
for him, correct? A. Well, we didn't mention any other things at that 
time. He merely asked if I would be available as local counsel in case 
something came up. 

Q. Now, at that time when you agreed to undertake the responsi- 
bilities which you did, did you consider whether or not there would be 
any type of a conflict of interest with the Lorain Journal without the Lorain 
Journal's prior consent? A. No, I did not. 

Q. You did know that radio station in Lorain, Ohio, would compete 
for advertising with the Lorain Journal? A. Well, it is a different 

field I suppose. 

Q. Did you know that, sir? A. The same advertising dollars. I 
don't know if you would use the word, "compete" but they were both solicit- 
ing different kinds. 

Q. Advertising from the same merchants within Lorain? A. Yes. 

* * * * 

Q. Does the Lorain Journal have any other types of companies 


which are either subsidiaries or affiliated or are associated with it? 
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A. I would not know, not through my knowledge. I have had nothing to 
do with the organization of the Lorain Journal as such. I merely repre- 
sented it in an isolated libel cause or something like that. I don't know. 

Q. In reply to one of Mr. Doerfer's questions concerning your 
conversation with Mr. Schafitz when you agreed to become a member of 
the board of directors of WWIZ, Inc., you said that "we talked about 
some other things outside of the board of directors."" What were these 
other things you talked about? A. What the context of that was I don't 
remember having said that and I don't say that I didn't, but I don't remem- 
ber what I might be referring to. 

Can you give me more of the answer? 

Q. Yes, sir, you remember your testimony that Mr. Schafitz dis- 
cussed with you or asked you to become a member of the board of direc- 
tors of WWIZ, Inc.? A. Yes. 

Q. And in reply to Mr. Doerfer's question concerning that you 
testified that you agreed to accept the directorship and at that meeting, 


according to my notes which I put in quotation marks, and generally 


they are fairly accurate, you said: 

"We talked about some other things." 

A. Perhaps I was referring, and I rather think I was at that time 
to the fact that I told Mr. Schafitz that I had done law work for the Lorain 
Journal and I wanted him to know that so that he would have that knowledge 
and he indicated that he did know that and that it was both his wish and 
Mr. Horvitz' wish that I serve on this board of directors. | 

Q. You became a member of the board of directors of the Lorain 
Journal in November, 1958 is that correct? A. I think that is what the 
record shows. 

Q. How often have you talked to Mr. Schafitz on the telephone 
since that date? A. I don't know whether I talked to him once or not. 

Q. How often have you written him? A. Probably twice. 

Q. In connection with what matters? A. Sending some minutes 


back and forth for signature. 


[Tr. 245] 


340 


Q. How often have you seen him in Lorain? A. Well, I have seen 
Mr. Schafitz -- you must understand that my Office is in the Palace Thea- 
ter Building and adjoins the offices and studios of WWIZ and while from 
my Office I can't look in there, as you step out into the hall you look into 

their reception room and frequently, I have seen Mr. Schafitz in there, 
but I have never had occasion to go in and talk to him on the occasions that 
T recall. 

Q. That was going to be the next question, Mr. Wickens. How often 
have you talked to Mr. Sanford Schafitz in Lorain? A. I don't know -- 
maybe a half dozen times. I don't know. 

Q. Was that in connection with the official board meetings and 
stockholders meetings? A. No, I might drop in and say "hello." I 
might say "how are you -- how is everything going, "' or something of that 
order. Maybe it was not that many times. I don't remember. 

Q. How often have you talked to Leonard Schafitz as distinguished 
from Sanford Schafitz? A. I talked to him more during the last year 
about this Galluci case. He was designated I believe as manager of the 
Lorain station in the preparation of that case and taking depositions and 
interrogatories and preparing pleadings. I have been in his office and 
he has been in mine a number of times, but always in that connection. 

* * * * 

Q. Now Mr. Wickens, do you recall that the articles of incorpora- 
tion of WWIZ, Inc., were amended at one time? A. Iam not sure. I 
think that was brought up at the very first directors-shareholders meet- 
ing. Let me look at that. I think so -- maybe not. 

I remember that there was a revision of the articles which was 
accomplished by the shareholders I believe, at a shareholders meeting 
which I did not participate, not being a shareholder, and I have nothing 
to do with the amendment, didn't prepare it and knew nothing about it 
until it was done. 

Q. You were not consulted in any way? A. No. 

Q. And that was the amendment of November 12, 1958? A. Iam 
trying to look and see the date of it here. Can you help me? 
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Q. Ithink Ican. Do you see it, sir? A. That was done ata 
Shareholders meeting, November 12, 1958 in which Mr. Schafitz owned 
all the stock and voted. I had nothing to do with that and knew nothing 
about it. | 

Q. Now, you were not consulted about this particular amendment ? 
A. Iwas not, nor the articles themselves. It was prepared by the coun- 
sel that organized the company as far as I know. 

Q. Isee. What about the bylaws? Were you consulted about 
them? A. Not the code of regulations, but the bylaws. I think they 

were discussed and were adopted at that first meeting and I particu- 
larly remember they asked my permission to designate my office as 
the principal place of business of the corporation. We typed in there 205 
Palace Theater Building. At that time, the studios were not next to me. 
They were up here, up the street, around 16th street and they had no 
place there for the directors to sit down if I recall correctly and they 
wanted to know if they could use my offices. | 

Q. And subsequently, the studios were moved into your building? 
A. That is correct. 

Q. Will you please tell me and also for this record so there will 
be some explanation on this record, what the code of regulations in Ohio 
are as distinguished from the articles of incorporation and the bylaws? 
A. The code of regulations is an expansion of the articles of incorpora- 
tion and generally provides for detail that is not found in the articles and 
they are adopted by the shareholders. 

The bylaws are further refinement of other things not in conflict 
with the others and are adopted by the directors for their own government. 

Q. And consequently, am Icorrect, Mr. Wickens, I am trying to 
get this on the record so the commission and the Examiner will under- 

stand it in the event they are not familiar with it, that the code of 
regulations is comparable to the articles of incorporation in the sense 
that they are the statutory authorization from the State for the operation 


of the corporation, while on the other hand, bylaws are the intra-company 


[ TR.250] 342 


rules and regulations which the officers and directors and stockholders 
are the ones that agree upon it? A. Ijust can't say "yes" to that be- 
cause the bylaws and the code of regulations are both allowed and pro- 
vided for by the statutes of Ohio and the code of regulations specifically 
is authorized by the statute whereby the shareholders, without amend- 
ing the articles, can make further provisions for the government of the 
corporation. 

Q. Isee. Then you have explained it, sir. 

Mr. Wickens, I want to direct your attention to an agreement in the 
minute book here of October 29, 1958 between Mr. Sanford Schafitz and 
WWIZ, Inc. Did you participate in any way in either the preparation of 
that agreement or give any advice to the corporation or Mr. Schafitz 
concerning it? A. I did not prepare it. I gave no advice concerning it. 
I think you will find that at the first directors’ meeting there is a refer- 
ence made to it. I will read from one of the minutes here: 

"The chairman then stated the corporation had entered into a con- 
tract with Sanford A. Schafitz for issuance to him of two-hundred shares. 

"Upon motion duly made, it was unanimously adopted that the con- 
tract be approved." 

In that respect, it came before the board of directors. But I had 
nothing to do with the negotiation of it, the preparation of that agreement. 
That agreement was just presented as an item of business. 

MR. DOERFER: For the record, what is the date of that? 

MR. COHN: October 29, 1958. 

* * * * 

Q. There were two separate contracts which Mr. Doerfer showed 
you; one of November 12, 1958 and another one -- what was the date of 
the other one? 

MR. DOERFER: May, 1961. 

BY MR. COHN: 

Q. And if I understand your testimony correctly, the first time 
you had seen these two documents was here today. A. That is right. 
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Q. It must therefore follow I assume that you never were consulted 
concerning their provisions and that neither one of the two parties dis- 
cussed its content with you. A. That is correct, and further, I know 
nothing of any arrangements between Mr. Schafitz and Mr. Horvitz. I 
had nothing to do with that. 

Q. Asa matter of fact, you know nothing about any arrangements 
outside of written, contractual arrangements which they may have, isn't 
that correct? A. None whatever. I know nothing of their agreements 
between themselves. 

Q. Are you a social friend of Mr. Schafitz? A. No, I never saw 
Mr. Schafitz until he came into my office that day soliciting me. 

Q. Well, the question was subsequently, A. Since then I think I 
have said I have only seen him in the hall a few times. 

Q. As far as Mr. Horvitz is concerned, are youa social friend 
of his? A. No, sir. 

Q. How often do you see Mr. Horvitz? A. Oh, it depends on -- 

MR. DOERFER: (Interposing) Hold that just a second. 

In order to get the record complete, the date is May 2, 1961 with 


respect to the contract that Mr. Cohn referred to just a moment ago. 
THE WITNESS: (Continuing) With respect to your question, I 
can't answer that categorically. It depends on whether we have any 


business together. When we have a law suit and we are preparing deposi- 
tions or in court I sometimes see him quite frequently. Other times it 
is months. 

The other day he told me he had been to Indiana and I didn't know 
it. 

BY MR. COHN: 

Q. He lives in Cleveland? A. Yes. Ihave never been in his 
home nor he in mine. 

Q. It is purely a professional relationship you have with him? 
A. And that is with his company, not with him. 


Q. Iunderstand.* When I said "him" I meant his company. A. Yes. 
* * * * 
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BY MR. LETTERMAN: 

* * * * 

Q. Now, sir, I would like to refer you to a series of certificates 
which does not have a number on it ora page number, but it is inserted 
following page B-65245 and it is entitled, "State of Ohio, Department of 
Commerce, Division of Securities", and I would like to direct your atten- 

tion to this certificate. A. Yes, sir. 

Q-. Now it has the word, "Issuer, WWIZ, Inc.," and a file number 
and then following that there is this statement: 

"Two-hundred shares, six percent, cumulative, preferred, one- 
hundred par value to be sold at $100 per share." 

That is the first paragraph. Now, could you tell me the significance 
of this statement and this certificate? <A. Well, under the laws of Ohio, 
before you can issue shares that have been subscribed for and sell them, 
they must be registered with the Division of Securities of the State of 
Ohio called the "Blue Sky Law" of Ohio. 

It would appear to me that in addition to the initial subscription, the 
Division of Securities is authorizing the subsequent sale of two-hundred 
Shares of six percent cumulative, preferred $100 par value at $100 per 
share. 

Q. That would be two-hundred additional shares. A. Yes, sir. 

Q. Over and above the original? A. Additional subscription. I 
haven't seen what has been filed here previously but this certificate is 
issued pursuant to an application on form six where you state the initial 
subscription and then you also state the rest of your authorized capital 
and ask consent to sell those shares at the stated price in the future if you 

get a buyer for them. 

Q. But before you can sell those shares -- in other words, a corpo- 
ration may have two hundred shares of common voting, preferred stock 
and before you can dispose or issue that stock, you must file it. A. With 
the Division of Securities. 

Q. This certificate with the Division of Securities. A. To me this 
suggests that the common stock was being subscribed for and the commission 
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is authorizing the subsequent sale of two-hundred shares of preferred 
stock at a later date. 

Q. All right now, this permission is as of what date? A. Octo- 
ber 31, 1958. 

Q. Now below that, below the notation which you have just read? 
A. Here it is indicated that the corporation is also approving here this 
initial subscription of two-hundred shares of common stock at $100. 
Those are the ones subscribed for. 

Q. You are distinguishing between a subscription for stock and the 
actual issuance of a stock. This is, therefore, an authorization to sell 
the stock. A. The preferred, ata later date. 

Q. The preferred at a later date and with respect to the common, 
no par voting stock, it is what? A. This was shown here and I haven't 
seen -- I shouldn't say this except as a lawyer realizing what this certi- 
ficate means -- but it suggests to me they have reported the initial sub- 
scription and the issue of two-hundred shares of common as was called 
Ohio an exempt initial sale. 

Q. So this indicates that as of October 31, 1958, two-hundred shares 
of common, no par stock has been sold. A. That is correct, not neces- 
sarily for cash but for property or cash as it would show on form six and 
what it was being sold for. 

Q. Allright, I will go back to my point. 

Now, as of October 31, 1958 this certificate filed with the State of 
Ohio, Department of Commerce, Division of Securities indicates that 
two-hundred shares of common, no par value stock has been sold at $100 
per share. A. And also gives them authority to sell two-hundred more 
preferred. 

Q. They didn't have the authority to sell two-hundred shares of 


preferred prior to that date? A. That is right. 
* x * 
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276 MR. DOERFER: Mr. Examiner, during the recess, Counsel 
Letterman and myself and in the presence of Marcus Cohn and Mr. Stout 
have undertaken to reach a stipulation and it would read as follows: 

The minutes of the first meeting of the shareholders contain a reso- 

lution setting forth an amendment to the articles of incorporation and 
that the amendment relates to article third and article fourth. 

With respect to article third, the amendment is changing the words 
or the phrase "radio broadcasting station" in the first sentence to read 
in the amended third, "radio broadcasting stations," that is plural. 

With respect to article fourth, the intent of the amendment was to 
set forth the various preferences of the preferred stock with respect to 
priority over the common shares in the event of distribution as set forth 
in parenthesis "A." 

With respect to the priority of common shares in the distribution of 
dividends as set forth in parenthesis "B" with respect to the amount of 
dividend of six percent on the preferred shares as more fully set forth 
in parenthesis "C" and then the last paragraph, without any parenthetical 
identification reads: 

"The holders of the preferred shares shall have no voting power; 
all rights to vote being vested exclusively in the holders of the common 
stock." 

Iam perfectly wiliing to stipulate that was the intent and purpose 
of the amendment as adopted. 

MR. COHN: I will not agree to the stipulation as to what the intent 
and purpose was. 

What I will agree to is to put in copies of these documents and 
they speak for themselves as true and correct copies from the minute 
book -- period. 

We will make whatever arguments we will make later. 

MR. DOERFER: I concur with Mr. Cohn and Iam certainly 
willing to do that, but out of deference to Mr. Letterman's request, I 
have gone one step further to say that apparently is the intent of the 
article. 
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MR. COHN: I will not stipulate as to what the intent was. 

PRESIDING EXAMINER: Gentlemen, the document has been re- 
ceived in evidence. The remarks by Mr. Letterman and Mr. Doerfer 
will perhaps serve to point up what the amendment, in fact, accomplished 
and the significance, the intent underlined there is a matter which you, 
of course, are free to argue at the appropriate time. 

I think as we stand now you have all accomplished your purpose. 

* * * * 

BY MR. LETTERMAN: 

* * * * 

Q. Do you have any idea why the alternative names were listed on 
the authorized signatures for checks? A. No, sir, I know it is common to 
have two people and I know we had two shareholders here involved. I don't 


know. 
Q. Were you ever advised that at times it was difficult if not impos- 


sible to locate Mr. Sanford A. Schafitz to sign checks? A. No. No one 
ever told me that. 

Q. Did you ever learn of it in any way? A. No, not on signing checks. 

Q. Did any employees ask you a question of that nature? A. No em- 
ployees ever asked me questions of such a nature. 

* * * 

REDIRECT EXAMINATION 

BY MR. DOERFER: 

* * * * 

Q. Number two, what are the duties of a statutory agent in Ohio? 

320 A. He has no duty except to serve to receive in behalf of the corpora- 

tion, summons or tax notices that may be served on the corporation. 

It is a way of obtaining process on the corporation in the absence 


of its officers. 
* * x 
RECROSS EXAMINATION 
BY MR. STOUT: 
Q. Mr. Wickens, were you consulted as a director as to the origi- 
nal location of the studios of WWIZ? A. No, sir. 
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Q. Were you consulted when the studios were moved to the Palace 
Theater Building? A. No, sir, I knew nothing about it until the carpen- 
ters began pounding in the room next door. 

Q. Now I just want to clarify one thing. I think a question was in- 
advertently asked if you became a director of the Lorain Journal Company. 
A. Lorain Journal Company ? 

Q. Yes. A. No. If that was asked I didn't hear it because Iam 
not and never have been a director of the Lorain Journal Company. 

* x* * * 

SANFORD A. SCHAFITZ 
was recalled as a witness and, having been previously duly sworn, was 
examined, and testified further as follows: 
DIRECT EXAMINATION -- resumed 

BY MR. DOERFER: 

* * * * 

Q. The question is did any preferred stockholder at any time 
insist upon the right to vote for a member of the board of directors. 

A. No, sir. 

Q. Or vote at the shareholders meeting? A. No, sir. 

* * * * 

Q. Now, directing your attention to some time elements, when, 
to your best recollection, did Leonard Schafitz assume any duties in 
any capacity at WWIZ, Lorain, Ohio? A. On or about April 7, 1959. 

Q. And how long, to your knowledge, did he continue to be an 
employee of WWIZ? A. Well, he continued as an employee at station 
WWIZ until just prior to the commencement of operations at WXTV, 
Youngstown, Ohio. 

Q. When was that? A. That would be approximately late Sep- 
tember of 1960. 

Q. And then how much time did he spend at WWIZ or WXTV, 
Youngstown, Ohio? A. Thereafter, for the period or during the period 


that WXTV was on the air, he spent substantially all of his time at WXTV. 
* * * * 
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Q. Where were you during these periods of time that he was em- 
ployed at WXTV? A. I was with WXTV substantially all the time. 

Q. Functioning in what capacity? A. Well, I was the active 
partner and therefore, the true station manager. 

Q. What about WWIZ, Inc. ? How much time did you spend up 
there from April of 1959 to September of 1960? A. Well, for the first 
few months of April of 1959 I would say I was at WWIZ about fifty percent 
of my time. 

MR. COHN: That is from what period of time to what period of 
time? 

THE WITNESS: I can't pinpoint it to the day but I would say fora 
period of at least three or four months after April 7, 1959. I was there 
about fifty percent of the time. 2 

MR. LETTERMAN: Iam sorry -- I missed the context. 

Q. Did you say for about three or four months after April 7, 1959? 

THE WITNESS: Yes. 

MR. LETTERMAN: You were there for about fifty percent of the 
time ? | 

THE WITNESS: Yes. 

BY MR. DOERFER: 

Q. Now you are speaking about WWIZ, Lorain, Ohio? A. That 
is right. 

Q. We have it clear on that. A. That is right. 

Q. And? A. And thereafter, until April or May of 1960 I spent 
about I would estimate between ten and twenty percent of my time at WWIZ. 

Q. And after that how much time did you spend? A. And between 
April of 1960 and March 1, 1962 I spent substantially no time at WWIZ. 

Q. Where did you spend your time? A. My time was preoccupied 
at WXTV at Youngstown, Ohio. 


Q. Did you spend any time at WFAR, Farrell, Be ere 
A. Well, yes, because WFAR is located you might say within walking 
distance of my residence so I was able to adhere to my duties at WFAR 
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and you might say work them in along with WXTV. 

Q. How many times did you visit WFAR from the period April 1959 
to September of 1960? A. May I review the question and make sure I 
understand it. 

Q. I will repeat it. How many times did you visit radio station 
WFAR at Farrell, Pennsylvania from April of 1959 through September of 
1960? A. Oh, I would Say that in the case of WFAR I was substantially 
there at least three or four times a week. 

In other words, WFAR you might say is my home office. 

Q. Do I understand that your testimony is to the effect that you 
spent time at WFAR and at WXTV on the same days? A. Oh, Yes. 

Q. Did you ever spend time on the same days at all three stations? 
A. There probably were occasional days that that occurred, yes. 

Q. Now, did I understand your testimony that Leonard Schafitz 
worked at WXTV after it went on the air in various capacities and then 
sometime or other he assumed managerial duties at WWIZ in Lorain, 
Ohio? A. Yes. 

Q. When was that? A. Well, after several months which I pre- 
viously said, about three or four months that is, after April 7, 1959 he 
began to assume duties which could better be characterized as resident 
manager. Prior to that he was a salesman. 

Q. Who is Mr. Arthur Simmers? A. Well, Arthur Simmers was 
a former employee of mine at WFAR for a period of about five years. In 
fact, Arthur Simmers was the first salesman I had at WFAR when it went 
on the air. 

Q. When did he leave WFAR? A. He left WFAR around April I 
believe of 1959. 

Q. Where did he go? A. Arthur took a position as station mana- 
ger, to the best of my knowledge, at East Liverpool, Ohio, WOHI I believe 
are the call letters of the station. 

Q. Did he return to your employ after that? A. Not directly until 
he returned to the employ of WWIZ, Inc. 
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Q. Yes, I understand. When did he resume employment or rather 
when did he assume any duties at WWIZ, Lorain, Ohio? A. Well, just 
prior to the time that WXTV, Youngstown went on the air. 

Q. Which would be what date? A. To the best of my recollec- 
tion I would say that would be sometime in September of 1960. I would 
say during that period, Arthur Simmers was engaged as resident man- 
ager of WWIZ. 

Q. And how long was he engaged as resident manager as you ex- 
press it, of the Lorain station? A. Then he remained after that period 
of time commencing as of September 1960, and remained until he volun- 
tarily resigned which I believe is near the end of August of 1961. 

Q. And then who assumed his duties? A. There was no direct 
replacement available at the time that Arthur Simmers left inasmuch as 
the principal duties of the general manager at WWIZ are that really of a 
salesman. 

I did name the chief announcer or program director at that time 
to assume office managership duties until a further determination could 
be made as to who would be the resident manager. 

Q. Well now, when did Leonard Schafitz return to WWIZ? A. He 
returned to WWIZ upon the cessation of telecasting operations at WXTYV, 
Youngstown. 

Q. When was that? A. That would be March 1, 1962. 

Q. During the interval between March 1, 1962 and back to Sep- 
tember, 1960 did he spend any time at WWIZ? A. Yes. I was unable 
to find competent sales people at WWIZ and I was over-burdened with 
responsibility and duties at WXTV so that I could not go up there and live 
myself. 

Q. Now, let's not slip and color this. I would anticipate Mr. 
Cohn's objection. A. Yes, sir. 

MR. COHN: I do object. I ask the Examiner to strike the witness' 
reply to the question because it was not responsive. , 

PRESIDING EXAMINER: So far as the reply is unresponsive it 
may be stricken. 
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MR. DOERFER: Attempt to confine your answers to Mr. Leonard 
Schafitz. 

THE WITNESS: Yes. Iam very sorry. 

BY MR. DOERFER: 

Q. Now, do I understand your testimony to the effect that he spent 
some time at WWIZ during this interval and sometime at WXTV? A. Yes, 
but I can make it a little more definite than that. About one or two months 
after Mr. Simmers left I was unable to find a salesman for WWIZ or one 
who could be delegated the responsible title of station manager, so I pre- 

vailed upon my brother Leonard to go to Lorain as often as his duties 
at WXTV could allow him to do so and this eventually worked out that he 
got up there perhaps one day or one day every two weeks or sometimes 
two days a week and in an irregular fashion, but certainly on a minor 
basis and he was able to go up there to Lorain during this period and 
often enough to at least sustain enough business at the station to prevent 
the station from going dark. 

* * 

BY MR. DOERFER: 

Q. You stated Mr. Leonard Schafitz functioned as a general man- 
ager at WWIZ, Inc. 

To whom, in the chain of command was he directly responsible as 
a general manager? A. To me. 

Q. To your knowledge, was he responsible to any other person? 
A. No. 

Q. Did you share your responsibility with anyone? A. No, sir I 
did not. 

* * * * 

Q. Did you ever give instructions to Leonard Schafitz with respect 
to the operations of WWIZ? A. Yes, sir. 


Q. Did you overseerhis work? 
* * 


344 


[ TR.363] 


THE WITNESS: Yes, sir. 

BY MR. DOERFER: 

Q. Did Leonard Schafitz ever report to you with respect to seek- 
ing permission to do certain things in connection with the operation of 
WWIZ? A. Yes, sir, that was routine. 

* * * : * 

Q. Was it normal for Mr. Leonard Schafitz to consult with you 
and obtain your permission with respect to some aspects of the operation 
of WWIZ, Inc. ? 

* * 

A. Yes, it was normal. 

* * x _ 

Q. Mr. Schafitz, did you ever receive any instructions from Harry 
Horvitz or any officer of the Lorain Journal with respect to the duties of 
Leonard Schafitz? A. No, sir. 

* * 

June 13, 1962 
* * : 
DIRECT EXAMINATION -- resumed 


BY MR. DOERFER: 
* * * * 


Q. Mr. Schafitz, when did you place the radio station call letters 
WWIZ, Lorain, Ohio, in operation? A. October 26, 1958 to the best 


of my recollection. 

Q. And when were you -- well, were you present on October 28, 
1958? A. Yes. 

Q. And for how long were you at WWIZ uninterrupted from Octo- 
ber, 1958? A. At least through January of 1959. 

Q. And then where did you go? A. ThenI began to spend more 
time back at WFAR. 

Q. Did you, during that period of time after January to April, 
1959 spend any time at WWIZ? A. Yes. I believe I estimated around 
fifty percent of the time. 
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Q. That fifty percent, your testimony now is between January, 
1959 and April, 1959? A. Yes, sir. 
Q. Now, in April of 1959 where did you spend your time? A. Well, 


I was continuing to spend time at WWIZ and WFAR but not as much as I 
had been; in other words, less than one-hundred percent of the time was 
at WWIZ. 

Q. And for how long a period of time did you commute between 
WFAR and WWIZ, if that is what your testimony is? A. Could you give 
me the question again? 

Q. From April, 1959 to what period of time did you divide your 
time between WFAR and WWIZ? 

MR. COHN: Iobject. This question was asked yesterday and ans- 
wered by the witness. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: Well, I will have to recall for a minute the per- 
centages. 

I stated that in January the times were divided into three general 
percentages. Initially, it was one-hundred percent. It dropped to fifty 
percent, and then I estimated another time period between ten and 
twenty percent. 

I will have to recall for a second. I would like to recall for a sec- 
ond what those dates were on a percentage basis again. 

MR. DOERFER: Let us pass on to another question. 

PRESIDING EXAMINER: Let us not pass on, Mr. Doerfer. Let 
us get an answer to that. This seems to be the crux of our point, from 
April, 1959 where the witness testified he spent ten to twenty percent 
of his time at WWIZ. 

For how long a period of time did that percentage prevail? 

MR. LETTERMAN: I wonder if I might interrupt? 


* * * 


THE WITNESS: Did you ask me a question, sir? 
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PRESIDING EXAMINER: Yes. You testified that commencing in 
April of 1959 you spent ten to twenty percent of your time at WWIZ. For 
how long a period of time did that percentage prevail? 

THE WITNESS: Well, that percentage prevailed until approximately 


May of 1960. 
* * 


BY MR. DOERFER: 
Q. Let me ask you this. Were you ever notified that your trans- 


mitter drifted off the frequency? A. No, sir. 

Q. And that it was using excess power? A. No, sir. 

Q. That it was operated at unauthorized hours? A. No, sir. 

Q. Icall your attention to exhibit number 30, the second violation 
alleged is with respect to section 3.56 (a) modulation monitor is not in 
use at either the transmitter or control point or the transmitter location. 

What do you know about that? A. I instructed Mr. Towner to 
make suitable repairs to the modulation meter. 

Q. Were they made? A. To my knowledge, they were. 

Q. Did you report the repairs to the FCC field office? A. Yes, 
sir, and my response to that letter to the FCC field office included that. 

Q. Allegation number three, section 3.11 (b) (4) (111): 

"The remote transmitter readings are not entered in station's log 
at each half hour as required. 

"No entries made from 9 a.m. to 10 a.m. Eastern daylight time 
June 13, 1961. 

"The 7:30 a.m. entry was not made until 8:01 a.m." 

What did you do with respect to this allegation? A. Well, I in- 

structed the station manager, Mr. Simmers, to confer with each staff 
member to be sure that they understood the rule and that there would be 
complete compliance with this rule thereafter. 

Q. Did he report back to you? A. Yes, sir, he did. 

Q. And what was the nature of the report? <A. It was. 

MR. COHN: I object. Mr. Simmers is the one to testify to that. 
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This is merely hearsay. 

MR. DOERFER: That is in the line of command. 

PRESIDING EXAMINER: I think you might qualify Mr. Simmers' 
position a little bit there. 

BY MR. DOERFER: 

Q. Who is Mr. Arthur Simmers? A. He is general manager of 
WWIZ. 

Q. Hewas. A. Yes. 

Q. During the period of time that this inspection was made? A. Yes, 


Q. And during the period of time that you gave instructions to the 
so-called local resident manager or general manager, whatever you 
called him? A. Yes. 

Q. And that was Mr. Arthur Simmers at this time? A. Yes. 

Q. And what was his report back to you? 

MR. COHN: I object. That will cure the hearsay problem com- 
pletely if you get Mr. Simmers here and let him testify as to what he 
told Mr. Schafitz. 

MR. LETTERMAN: Mr. Examiner, I wouldn't have an objection 
if Mr. Schafitz is willing to be bound by the instructions that Mr. Arthur 
Simmers actually gave to the operators. 

If he is willing to be bound by what he is now claiming Mr. Simmers 
Says, if he is willing to be bound by what he actually told to him -- 

PRESIDING EXAMINER: Mr. Letterman, I don't understand the 
connection between the two matters or what you mean by "bound. '' 

MR. LETTERMAN: Well, he is apparently now going to testify 
as to instructions given by Mr. Simmers. 

PRESIDING EXAMINER: He is testifying or being asked what Mr. 
Simmers told him. 

The question seems to be, and the objection is to whether or not 
Mr. Simmers made a routine report. 

I will overrule the objection. 

THE WITNESS: Mr. Simmers made a report. 


BY MR, DOERFER: 

Q. And what was the nature of that report? 

MR. COHN: I have a continuing objection, Mr. Examiner. 

PRESIDING EXAMINER: Yes, Mr. Cohn. 

THE WITNESS: The nature of the report was that he described 
to me that he did hold a conference with the staff and assured me this 
violation probably would not occur again. That is because of the time 
he spent describing the proper operation to the staff. 

* * * 

BY MR. DOERFER: 

Q. When did you undertake to construct WXTV, Youngstown, 


Ohio? A. The physical construction began approximately, let me say 


when I refer to physical construction I mean getting the installation of 
broadcasting equipment. The building was completed. 

Q. Who installed the broadcasting equipment ? 

MR. COHN: The witness has not answered the question as to when. 

THE WITNESS: May, 1960. 

MR. COHN: May what? 

THE WITNESS: 1960. 

BY MR. DOERFER: 

Q. Who constructed or did the installation of the broadcasting 
equipment? A. I did substantially all of the engineering installation, 
tuning of the television broadcasting equipment. 

Q. For how long a period of time from May, 1960 on did you 
spend at WXTV? A. I was there one-hundred percent of the time from 
May, 1960 until February 28, 1962. 

MR. COHN: Would you read that answer, Mr. Reporter? 

(The last answer of the witness was read by the Reporter: ) 

BY MR. DOERFER: 

Q. Were you ever in telephonic contact with Wwiz during that 
period of time? 


* * x* 


THE WITNESS: Yes, I telephoned to WWIZ often. 
* x * 
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BY MR. DOERFER: 

Q. Was there any agreement prior to November 12, 1958 to trans- 
fer control to the Lorain Journal or any of its principals? A. No. 

Q. Was there any understanding? A. No. 

Q. Was there any agreement or understanding to effectuate a 
transfer of control of WWIZ, Inc., to the Lorain Journal without the 
prior consent of the Commission? A. No. 

Q. Did there exist at the time of the transfer of the forty-five 


percent of the authorized common stock to WWIZ, Inc. » on January 28, 


1959 any agreement or understanding to effectuate a transfer or control 
of WWIZ, Inc., to the Lorain Journal without the prior consent of the 
Commission? A. No. 

* * * * 

Q. Mr. Schafitz, who has been responsible for the day to day 
operations of WWIZ? A. Myself. 

MR. COHN: I object unless we know what "day to day" means. 

PRESIDING EXAMINER: Mr. Cohn, that is a frequently used 
phrase by the Commission in describing the operation and management 
of stations. 

I will assume Mr. Doerfer uses it in that sense. 

MR. DOERFER: Yes. 

THE WITNESS: I would say Iam responsible through my resident 
manager. 

MR. COHN: What? 

THE WITNESS: Iam responsible through my resident manager. 

BY MR. DOERFER: 

Q. Who makes the major decisions with respect to WWIZ, Inc. ? 
A. Ido. 

Q. Who makes the major policy decisions with respect to WWIZ 
Inc.? A. Ido. 


Q. Has this always been the fact? A. Yes, it has. 
* * * * 
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June 14, 1962 
* * 
CROSS EXAMINATION 


BY MR, STOUT: 
* * * * 


Q. Now, subsequent to your writing this letter, you hada meeting 
with Mr. Horvitz in Cleveland, is that correct? 

* * * 1 Ok 

Q. What was discussed between you and Mr. Horvitz and I mean 
Harry Horvitz at this meeting in Cleveland? 

* * * * 

THE WITNESS: The discussion was about Mr. Horvitz' interest 
in acquiring a minority interest ownership interest in a radio station 
at Lorain, Ohio. 

BY MR. STOUT: 

Q. Was any agreement or understanding reached at that meeting 


with regard to his acquiring either a minority or a majority interest in 


WWIZ? A. No. 
* * * ok 


Q. Did you select Mr. Wickens as statutory agent of your own 
free will? 

MR. COHN: Are you through, Mr. Stout? 

THE WITNESS: Yes. 

x* * 

BY MR. STOUT: 

Q. Now, at the first stockholders meeting on November 12, did 
anyone vote any stock at that meeting other than yourself? A. No. 

Q. And how many shares of stock did you vote at that meeting ? 
A. Two-hundred. 

Q. Did anyone vote other than yourself on the adoption of the code 


of regulations at that meeting on November 12? A. No. 
* * * * 
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478 Q. When was the first time you had any discussion with Mr. 
Horvitz or anyone connected with the Lorain Journal regarding the sale 
of control of WWIZ, Inc.? A. That would be in the Spring of 1961. 

Q. And what was the nature of that discussion? 

MR. COHN: May we know with whom it was ? 

BY MR. STOUT: 

Q. Will you please state with whom you had this discussion? 

A. Harry Horvitz. 
* * * x* 
Q. What was discussed at this time? A. Ioffered Harry 
Horvitz the sale of, the Opportunity to purchase one-hundred ten 
shares of WWIZ, Inc. 

Q. Now, why did you initially offer to or agree to sell him a 
minority interest in WWIZ, Inc., and by "him" I mean the Lorain 
Journal? A. Iwas looking for a purchaser so that funds could be pro- 
vided for the completion of construction of WXTV, in Youngstown. 

Q. And why did you agree to sell him control of WWIZ, Inc. ? 

A. Because at the time -- I offered him the opportunity to buy control, 
WXTV was on the air about four or five months and was in danger of 
failure financially and I needed additional funds to prevent funds to pre- 
vent a premature demise to UHF, WXTV. 

Q. Now, following this meeting, was an agreement drawn up 
dated May 2, 1961 which provided for the purchase by the Lorain Journal 
of one-hundred ten shares of WWIZ, Inc., stock from you? A. Can I 
have the question repeated? It is quite long. 

(The pending question was read by the Reporter. ) 

THE WITNESS: Yes, it was an agreement drawn up. 

BY MR. STOUT: 

Q. Is the contract which is part of exhibit 2, the agreement to 

480 which you just made reference? A. Yes, this is the agreement. 

Q. Mr. Schafitz, have you ever consulted with Mr. Harry Horvitz 
or anyone else connected with the Lorain Journal regarding the employ- 
ment of managers of WWIZ? A. Yes. 
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Q. With whom did you so consult? A. Harry Horvitz. 

* * * fo ak 

Q. Now what individuals, what respective managers did you con- 
sult with Mr. Horvitz about? A. Well, at one time I had two prospec- 
tive managers talk to Mr. Horvitz. | 

Q. Who were these individuals? A. One was Paul Dean and the . 
other Arthur Simmers at the same time. 

Q. Did Mr. Horvitz to your knowledge know either of these indi- 
viduals prior to your referring them tohim? A. Not to my knowledge. 

Q. Had they applied to you for employment as manager? A. Yes. 

* * * * 

Q. Did you ask either of these or both of these individuals to 
see Mr. Horvitz? A. Yes, I did. 

Q. Do you know whether they did see him? 4A. Yes, I believe 
they did. To the best of my recollection they did see Mr. Horvitz. 

Q. Were these individuals or either of them employees of a station 
which you owned or controlled? A. No. 

Q. Prior to this consultation? A. One had Previduaty been em- 
ployed at WFAR, Arthur Simmers. 

Q. Now, asa result or following the meeting between Mr. Horvitz 
and these individuals was one of them hired as manager? A. Yes. 

Q. Who hired this individual as Manager? A. I did. 

Q. And this was Mr. Simmers? A. Yes. 

Q. Did Mr. Horvitz or anyone connected with the Lorain Journal 
ever make any other recommendations as to the employment of a mana- 
ger? 

MR. COHN: I object. That should come from Mr. Horvitz. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: Yes. 

BY MR, STOUT: 

Q. Who was recommended by Mr. Horvitz? A. Mendel Jones. 

Q. Did you talk with Mr. Mendel Jones? A. Yes, 
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Q. As the result of Mr. Horvitz’ recommendation, Mr. Mendel 
Jones, what did you decide with respect to Mr. Jones? A. I decided 
to reject Mr. Jones as station manager for WWIZ. 

Q. Was Mr. Jones ever hired as manager or in any other capa- 
city at WWIZ? A. No. 

Q. Now, did Mr. Horvitz or anyone else connected with the Lorain 
Journal ever hire any employee for WWIZ? A. No, sir, not to my 
knowledge. 

* 

BY MR. STOUT: 

2. Of your own knowledge, was anyone ever hired by Harry 
Horvitz or anyone connected with the Lorain Journal to be employed by 
WWIZ? 


* * * 


THE WITNESS: Not to my knowledge. 

x* * * 

BY MR. STOUT: 

Q. Who has been solely responsible for the hiring of employees of 
Station WWIZ? 

* x* x* * 

THE WITNESS: I was the only one responsible for hiring and you 
might say firing at WWIZ. 

MR. STOUT: 

Q. Has Harry Horvitz or anyone connected with the Lorain Journal 
ever given any directions to your knowledge to any employee of WWIZ 
with regard to programming? 

* * * 

THE WITNESS: Not to my knowledge. 

* * * 

BY MR. STOUT: 

Q. Was any one individual responsible for the programming policies 
at WWIZ? A. Yes, there was a person responsible. 

Q. And who was that? A. Myself. 
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Q. And did you carry out that responsibility without directions 
from anyone else? 

* * * * 

Q. Was any particular specific program ever broadcast to your 
knowledge at the direction of Harry Horvitz or anyone else connected 
with the Lorain Journal? A. No. 

Q. Is WWIZ affiliated with a national network? A. Yes, itis. 

Q. Which network? A. American Broadcasting Company. 

Q. Who made the determination that WWIZ should be affiliated 
with a national network? A. I did. 

Q. Did you consult with the Lorain Journal or ne connected 
with the Lorain Journal prior to entering into that affiliation agreement? 
A. No, sir, I did not. 

* * *x * 

Q. Does WWIZ enter into advertising contracts for the sale of 
time over the station? A. Yes, it does, 3 


Q. Are these written contracts? A. Yes, they are. 


Q. Is anyone connected with the Lorain Journal Company author- 
ized to enter into any contracts of this nature? A. No, they are not. 

* * * * 

Q. Do you know of any advertising contract for the broadcasting 
of advertising over WWIZ that has been solicited by anyone connected 
with the Lorain Journal? 

MR. COHN: I object. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: I don't know of any. 

BY MR. STOUT: 

Q. Did Mr. Harry Horvitz ever discuss with you the location of 
the studios of WWIZ? A. Yes. 

Q. Did he suggest that WWIZ be located in a building which was 
owned by the Lorain Journal Company? A. Yes. 

Q. Did you agree that the studio should be located 1 in sucha 
building? A. No. 
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Q. Were the studios ever located ina building owned by the 
Lorain Journal Company? A. No. 

Q. To what extent did you consult with Harry Horvitz or anyone 
else connected with the Lorain Journal in connection with the location of 
the studios of WWIZ? A. No consulting at all. 

Q. What consultation did you have with Harry Horvitz or anyone 
else connected with the Lorain Journal in connection with the decision 
to move the studios of WWIZ from the original location to the Palace 
Theater Building? A. There was no consulting. I just told them I was 
going to do it. 

Q. Has there been any phase of operation of Station WWIZ or the 
business of the corporation which has been dictated by Harry Horvitz 

or anyone else connected with the Lorain Journal since the organi- 
zation of the corporation? 


* * 


THE WITNESS: No. 
* * 


BY MR. COHN: 

* * * * 

Q. Why did you come to the magic number of ninety? A. Well, 
ninety. I mean -- 

Q. Specifically why that number? Why not sixty or ninety-five 
or eight or some other number? A. Well, the formation of a corpora- 
tion was discussed prior to that date. 

Q. Formation of a corporation with whom? A. Just the forma- 
tion of a corporation. 

Q. Mr. Schafitz, you missed my point. 

PRESIDING EXAMINER: Who did you discuss it with? 

THE WITNESS: Harry Horvitz. 

BY MR. COHN: 

Q. And you discussed the number of ninety? A. Iam not certain 
whether that number was discussed specifically, but in general terms, 
differences between minority and majority stock, perhaps ninety struck 
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me as -- well, after all, I have a2 mathematical background and perhaps 
I like ninety. 
Q. So at the time you filed the application with the Commission it 
was because of your conversations with Mr. Horvitz that you referred 
to the ninety shares? A. It was the result of my conversation with 
Harry Horvitz that I referred to shares. It so happened that I selected 
ninety. 


Q. But the fact that you divided shares to remain in the corpora- 


tion at ninety and one-hundred ten shares to be issued to you was due to 
your conversations with Mr. Horvitz? A. Ultimately, yes and in the 
ultimate analysis, yes. 

Q. And those conversations were conversations prior to the time 
you filed the application of September 17, 1958? A. Absolutely. 

Q. In your own mind had you fixed ninety as the number of shares 
which Mr. Horvitz would acquire ? 

* * * * 

THE WITNESS: Your question carries with it the implication that 
Thad selected Mr. Horvitz as a buyer at that time and I can't answer it on 
that basis because I had not decided at that time who was going to buy any 
stock. 

BY MR. COHN: 

Q-. But you had decided someone was going to buy ninety shares. 
A. Not someone. I was going to sell ninety shares. 

Q. You were going to sell ninety shares to someone. A. I didn't 
know who it was. 

Q. Have you had any conversations with anyone else concerning 
the purchase of the ninety shares except Mr. Horvitz? A. At What time? 

Q. September 17, 1958? 

* * * * 

THE WITNESS: Well, the question is not a question of purchase, 
possible purchase. I mean I don't admit to the fact that there was a pur- 
chase. There was no purchase. 
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BY MR. COHN: 

Q. There was ultimately. A. Ultimately, yes. 

Q. My question is prior to September 17, 1958 isn't it a fact that 
Mr. Horvitz was the only one that you discussed this with? A. Possibly. 

Q. The possible purchase of the shares? A. That is right, yes. 

* * * * 

Q. Mr. Schafitz, the question is quite simple. Prior to Novem- 
ber 12, 1958 did you ever advise the Commission that you intended to 
receive two-hundred shares of common stock of WWIZ, Inc. ? 

MR. DOERFER: Justa moment. I object to that on the grounds 
that the records speak for themselves. The exhibit is in evidence. 

PRESIDING EXAMINER: Overruled. The witness will answer the 
question. 

THE WITNESS: No, I did not. 

BY MR. COHN: 

Q. Prior to November 12, 1958 did you ever advise the Commis- 
sion that you intended to sell any stock in order to finance or help finance 

WXTV, stock of WWIZ, Inc. ? 

THE WITNESS: Could I have the question again? 

(The pending question was read by the Reporter. ) 

THE WITNESS: No, I didn't. 

BY MR. COHN: 

Q. As a matter of fact, in your application of September 17, 1958 
and the amendments filed to it, did you not represent to the Commission 
that additional stock might be sold, the ninety shares, for the purpose of 
financing WWIZ, Inc. ? 

THE WITNESS: Couid I have the question again? 

(The pending question was read by the Reporter. ) 

THE WITNESS: Yes. 

BY MR. COHN: 

Q. Mr. Schafitz, as of November 12, 1958, the date that you re- 
ceived the two-hundred shares of stock, how much money had either you 
or anyone else put into WWIZ, Inc. ? 
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THE WITNESS: The question again? 

(The pending question was read by the Reporter. ) 

THE WITNESS: How much is a little hard to answer from the stand, 
but it was enough to build the Station, build WWIZ, the transmitter house 
or at least the studio facility, purchase equipment from the manufacturer 


and obtain the license, pay counsel, et cetera. 

BY MR. COHN: 

Q. What was the total cost of construction? A. I believe it was in 
the neighborhood of $15, 000 as I recall. 

Q. $15,000? A. I believe so. 

Q. Total cost of construction ? 

* * * * 

THE WITNESS: I am getting very weak due to the lunch hour and 
I may have gotten confused on this questioning. 

On November 12, 1958 an agreement was entered into for the sale 
of the ninety shares. 

The stock wasn't handed over until after the first of the year. 

There was at that time sold by the corporation, preferred stock. 
That was the stock that was handed over. The corporation sold two- 
hundred shares of preferred stock to Harry Horvitz on November 12, 1958 
and entered into an agreement to sell the balance of the common stock 
which was actually done in January of 1959. 

Iam sorry about my prior statements on that same day. AsI say, 
the lunch hour is catching up with me and my memory wasn't as clear as 
I thought. 

MR. COHN: Do you notice anything, Mr. Examiner, | in terms of 
the witness -- 

MR. DOERFER: His hunger ? 

MR. COHN: Hunger, or appearing to be sick? Because remarks 
like this on this record could be very significant later on. 

PRESIDING EXAMINER: If I were able to make such an observa- 


tion, Mr. Cohn, the medical profession would prize me highly. 
* * * * 
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538 Q. Can you give me an approximate date, sir? A. Iam getting 
hungry right now and it is affecting my memory. 

PRESIDING EXAMINER: Mr. Schafitz, I don't see that your mem- 
ory should be affected by the fact that we are a few minutes late for lunch. 

THE WITNESS: It would help me if I wasn't so hungry. 

MR. DOERFER: Mr. Examiner, I am kind of hungry myself and 
my memory fades with my physical strength. 

MR. LETTERMAN: My memory gets a lot sharper when Iam 
hungry. 

I would like to have an answer to the question. 

THE WITNESS: You want to know when I first talked to or met Frank 
Kane? 

BY MR. COHN: 

Q. Either way. First, give me when you talked. A. I would say 

probably sometime a few days prior to October 28, 1958 or somewhere 
along in there. I would say somewhere around October 29, 1958. 

Q. Was that on the telephone or in person? A. Probably on the 
telephone. I had very little to do with Frank Kane at any time in the past 
three or four years. I have met Frank socially. 

Q. Where did you meet him on occasions? A. Well, once he 
came up to the WWIZ studios to say "hello." 

Q. How come he came up to the WWIZ studios just to say "hello." 
Do you know why he was there? A. He was employed by Harry Horvitz. 

Q. I see. And he just came over to the studios? A. One day he 
came over with Harry to look around. 

Q. Look around for what? A. Just the studios. 

Q. Wanted to see the studios? A. I don't know the exact date. It 
was sometime in 1959 I suppose. 

MR. COHN: May we recess for lunch? 

PRESIDING EXAMINER: We will recess now until 2 o'clock, 


gentlemen. 
* 
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A. During the average of the past four years, whatever the time 
that commences since the first meeting, I certainly haven't seen Mr. 
Horvitz in person very often. I would say maybe on the entire average, 
dividing the times I saw him by the number of days, I would say I prob- 
ably saw him every month maybe, or every two months. Something like 
that. ok 

Q. InLorain? A. Well, I was now including all meetings, but 
now Lorain it might be just every three months, or something like that. 
Every two months. Then if I remember sometimes maybe I would see 


him twice a month, and maybe a couple of months would go by and I 


wouldn't see him. 

Q. Is it fair to summarize you would see him on the average of 
once a month? A. You mean, including everything? 

Q. Yes. A. Wherever he happened to be? 

Q. Yes. A. Well, no, I would say that is too much, because that 
would be, oh -- there's twelve months in the year. Thirty-six -- forty -- 
well, maybe every six weeks. Something like that. 

* * * * 

Q. What free publicity do you get -- and when I say you, I mean 
WWIZ -- in the Lorain Journal? A. Asa matter of fact, the coopera- 
tion has been very poor in general. 

* * * * 

Q. Have there been favorable news stories appearing in the Lorain 
Journal concerning WWIZ? A. Anything favorable in general that appeared’ 
in the Journal the station paid for it. 

* * * * 

Q. What does this agreement of October 29, 1958, | to which refer- 
ence is made here, refer to? A. It refers to a contract between myself 
and WWIZ, Inc. 

Q. Do you have that contract available ? 

MR. STOUT: It is in evidence, I submit. 

MR. COHN: October 29, 1958? 

MR. DOERFER: Yes, it is. 
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MR. COHN: Which exhibit number is that? 


MR. STOUT: Commission's Exhibit No. 1. 

PRESIDING EXAMINER: That is the minute book, Mr. Cohn. 

BY MR. COHN: 

Q. Was that agreement ever filed with the Commission? A. Oh 

I'm quite sure it was. 

Q. You say itwas? A. I'm quite sure. 

Q. With what was it filed? With any application form, or what? 
A. Well, it was probably filed with either an ownership report, or to 


show that the transfer was consummated. 


Q. Mr. Schafitz, the transfer was consummated on October 29, 


1958, was itnot? A. Yes. The individual license to the corporation. 

Q. So as far as the application was concerned, that had already 
been approved by the Commission. Isn't that correct? As of October 29, 
1958? 

MR. DOERFER: What application? 

MR. COHN: The application for the assignment of the permit 
from Mr. Schafitz individually to the corporation. 

THE WITNESS: The application -- yes. On this date the Commis- 
sion had already authorized the transfer of the individual permit to the 
corporation. 

MR. DOERFER: By what date? 

THE WITNESS: By October 29, 1958. In fact, it was authorized 
October 15. 

MR. MR. COHN: 

Q. Mr. Schafitz, I show you this agreement from the minute book 
October 29, 1958, and ask you whether or not that was ever filed with 
the Commission? A. I thought it was. 

Q. Do you know whether it was? A. I don't know for sure, but I 


thought it was. 
* 
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Q. Is it not true, Mr. Schafitz, that the code of regulations and the 
by-laws of the corporation, as well as the articles of incorporation, were 
filed with the Commission as a part of the application for the assignment 
of the construction permit from you to the corporation, WWIZ, Inc. ? 

* * * * 

A. Yes, These were filed with it. 

* * * x* 

Q. Now, Mr. Schafitz, this application with those three documents 
before the Commission was approved by the Commission on what date? 
A. October 15. 

Q. I beg your pardon? A. October 15. 

Q. And prior to October 15, did you make any amendments to 
either the articles of incorporation, the code of regulations, or the by- 
laws? A. No. There was no amendments made that I know of. 

Q. And you finally assigned the actual permit to the corporation 


on October 29, 1958? Is that correct? A. That's right. 
x * * * 


Q. Were there changes made in any one of these three documents -- 


the articles of incorporation, the by-laws, or the code of regulations -- 
on November 12? A. Yes, I believe there were. 

* * * * 

Q. Was there any discussion at that meeting about amending the 
articles of incorporation, the code of regulations, or the by-laws? 

A. Yes. I voted to -- as I recall, I should not say I voted, but 
anyway, it was agreed to amend the code of regulations. 

Q. And the by-laws? A. Ibelieve so. I haven't committed the 
minute book to memory, so as far as I can remember I would have to -- 
for specific details you would have to consult the minute book. 

Q. Leaving out the specific details, with whom did you discuss, 
prior to November 12, or on November 12, the amendments of the code 
of regulations, the by-laws, and the articles of incorporation? A. Harry 
Horvitz. 

Q. What was the nature of that discussion? A. The nature of the 
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discussion was that he made some -- Harry made some suggestions to 
me on organizing -- as you know, I mean, Harry Horvitz and Frank Kane 
were helping me. Frank Kane was an attorney and I utilized the legal 
knowledge of Frank Kane to help me organize the corporation. And 
Harry Horvitz suggested after I had the corporation organized and while 
I was organizing it, that if I made certain changes it would be easier to 
sell stock in that corporation if I wanted to sell stock. 

Q. Let us go back over that just a minute to be sure I understand 
it. 

You referred to Mr. Kane helping you to organize the corporation. 
Did he help you organize the corporation? A. Sure. He made sugges- 
tions to me. 

Q. At the time of the organization of the corporation? A. Sure. 
He helped me. 

* * * * 

Q. Will you tell me why, Mr. Schafitz, you voted to have Article 4 

of the original code of regulations of the corporation, which required 
that there be not less than three members of the board of directors, to 
be amended so that under the amendment of the code of regulations the 
number was specifically only three in number? A. Can I have that 
question read once more? 

(Whereupon the question referred to was read by the reporter.) 

A. You are speaking of the meeting of November 12. Is that right? 

Q. That is where the amendment took place, according to these 
records. A. Yes, sir. I saw no objection to that as suggested by 
Harry Horvitz, and by doing that, since I was agreeable to it, it allowed 
me to sell stock in the corporation. 

Q. Will you tell me why you voted on November 12 to change 
Article 7 of the by-laws, which provided that the by-laws could be amended 
by a majority of the common stock, while in the amendment of November 12 
it was changed so that an amendment to the by-laws required a two-thirds 
vote? A. Well, this was done at the Suggestion of Harry Horvitz. I saw 
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no objection to it on my own and, therefore, agreed to it, 


* * * x 


Q. Will you tell me why, Mr. Schafitz, you voted oti November 12 
to change the code of regulations, Article 4, Section 2, so as to provide 
that instead of the directors being elected annually, the directors would 
be elected for a guaranteed period of three years? A. Harry Horvitz 
suggested it and I saw no objection, and agreed to vote for that. I voted 
for it. 

Q. Whose suggestion was it that the corporation have preferred 
stock? A. That was a suggestion made to me by Harry Horvitz, that it 
would be wise, or it would be just good to have a corporation that can 
issue preferred stock. 

Q. When was that suggestion made to you? A. Oh, I would say 
perhaps sometime shortly after I met with Harry. 

Q. At another meeting? A. No. Probably on the telephone. 

* * * * 

Q. Who made the suggestion that you switch banks, Mr. Schafitz? 
A. Well, let me recall. 

Q. Surely. A. I made the suggestion. 

Q. You made the suggestion to yourself? Why? A. Because we 
were not getting business out of the National Bank of Lorain. 

Q. Mr. Schafitz, did you ever discuss with anybody in the Lorain 
Journal the switching of the bank account? A. I don't believe we ever 
discussed that. I know they had a different bank for writing their checks 
on, but I don't recall any discussions about that. 

* * * 

BY MR. COHN: 

Q. Do you understand the question, Mr. Schafitz? A. Is this the 
letter dated November 25, 1958? 

Q. Yes, sir. And the form attached to it. A. And the question 
again? 

Q. The question is, where was it typed? A. I just can't say with 
certainty. 
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Q. Isn't ita fact, Mr. Schafitz, that beginning on November 12, 
1958, all the reports filed with the Commission on behalf of WWIZ, Inc., 
were typed in the offices of the Lorain Journal, or in the offices of the 
Horvitz Company, to which you previously referred? 

MR. DOERFER: That is objected to. 

PRESIDING EXAMINER: Overruled. 

MR. DOERFER: If the Examiner please, all of the reports? 

PRESIDING EXAMINER: He asked if it isa fact, Mr. Doerfer. 
The witness can answer yes or no. 

MR. DOERFER: I think he ought to identify what he means by all 
of the reports. 

PRESIDING EXAMINER: He said all of the reports submitted to 
the Federal Communications Commission. I think the witness under- 
stands the question, Mr. Doerfer. 

THE WITNESS: Well, there were some submitted from counsel. 

BY MR. COHN: 

Q. Mr. Schafitz, let me reword the question. All the Forms 323. 
A. Yes, Iam ready to answer. 

Q. Yes. A. It appears to me that this was probably done either at 
the Lorain Journal or the Horvitz Company. 

Q. Isn't it a fact that all of the Forms 323 which were filed with the 
Commission on behalf of WWIZ since the fall of 1958 were typed and pre- 
pared either in the offices of the Lorain Journal or at Horvitz Company ? 

MR. DOERFER: Justa moment. Mr. Schafitz, do you want to ex- 
amine the forms Mr. Cohn is asking about? 

PRESIDING EXAMINER: I have ruled that the witness can answer 
the question yes or no, or he is unable to answer. It isa broad question, 
but I think he understands it. 

THE WITNESS: This particular document I would guess -- I quite 
certainly didn't prepare it at Farrell. I would say that it was probably 
typed up, as you see, prepared and ready for inspection and possible sig- 
nature, at the Horvitz Company. 
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BY MR. COHN: 

Q. Mr. Schafitz, that is not exactly what the last question was. 
The last question was, as a matter of procedure and as a matter of 
policy and practice at WWIZ, isn't it a fact that the Forms 323 filed 
with the Commission since the fall of 1958 have been prepared in the 
offices of either the Lorain Journal or the Horvitz Company? 

MR. DOERFER: I am objecting to it on the ground that the ques- 
tion is double. Preparation of a form might mean mechanical repro- 
ducing of it, or it might mean original tabulation of material. I think 
that the question should be clarified. 

PRESIDING EXAMINER: The objection is well taken and it will 
be sustained. 

BY MR. COHN: 

Q. Mr. Schafitz, do you know what a Form 323 is? A. Yes. 

Q. And do you know what a Form 324 is? The annual financial 
reports? A. Yes. | 

Q. You know if one of these formal things have to be typed in 
before they are filed with the Commission? A. Yes. 

Q. Did WWIZ file such forms with the Commission? A. Yes. 

Q. In whose offices were those words typed in on both of those 
forms? A. The forms I hold in my hand? 

Q. 323 first. A. On 323? 

Q. Yes. A. I would say the great majority of them have been 
prepared by Frank Kane. 

Q. Isn't it a fact that since the fall of 1958 all of them have been 
prepared by Frank Kane? A. [I'm not prepared to say that because, as I 
recall it, I think that there was possibly at least one I did at Farrell. 


Q. Well, it would be an exceptional thing if you did it yourself. 
Is that correct? A. Yes. 

MR. DOERFER: That is asking for a conclusion. 

MR. COHN: This is proper cross examination. 

PRESIDING EXAMINER: I believe it is a proper question. 
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MR. DOERFER: Just a moment. I would like to note the grounds 
for my objection. When he characterizes that this is the exception, 
and there are only four or five forms that have been filed, that is one 
thing. If there are only one or two filed, that is another thing. If there 
are ten filed, that is still another thing. 

I think asking for a conclusion on a question of that kind is objec- 
tionable. 

PRESIDING EXAMINER: The objection is overruled. 

BY MR. COHN: 

Q. As far as the Form 324, the annual financial report filed with 
the Commission, where is that prepared? A. It is either at the Horvitz 
Company -- 

Q. I'msorry. Ican't hear you. A. Either at Horvitz Company 
or the Lorain Journal. 

Q. Does Mr. Kane and/or Mr. Horvitz have WWIZ stationery? 

A. I think Frank has access. They all have access to it, certainly. 

Q. Imean, in their offices? A. Iknow they have some over at 
the Journal. 

Q. Going back now to Stipulation Exhibit No. 5, this document you 
have in front of you, will you please turn to the third page of the exhibit 
itself, which is Page 2 of the form. This indicates, does it not, that an 
election of officers and directorships was held on November 12, 1958, 
at WWIZ, Inc.? A. Yes. 

* * x* x* 

Q. It isa fact, is it not, Mr. Schafitz, that according to this form 
you held all of the voting stock as of that date? A. Yes. 

* * * * 

Q. Why did you vote for yourself as a director? A. I wanted to 
be certain that I was on the board of directors. 

Q. Why did you vote for Harry Horvitz as a director? A. You Say, 
why did I vote for Harry Horvitz as a director? 

Q. Yes. A. I believe we have an agreement, or just a moment. I 
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was going to sell Harry some stock on that day, or agreed to sell him 
stock on that day, so I voted for him as a director. 

Q. It was because you were going to enter into an agreement with 
him on that day that you wanted to vote for him as a director. Is that 
what I understand you to say? 

MR. STOUT: I object to the question. I don't understand it. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: Iam not -- you see, I would have to refresh my 
memory according to -- I would have to be sure. The answer is not 
dependent on some contract I entered into, but assuming it is not, I 
voted for Harry Horvitz of my own free will. 

BY MR. COHN: 

Q. What do you mean that you would have to refresh your recollec- 
tion as to whether or not there might be any other contracts? Mr. 
Schafitz, in fact, didn't you have an agreement with Mr. Horvitz that 
he would be elected as a member of the board of directors? A. That is 
what I was trying to say. 

Q. And you had an agreement with him? A. That is what I was 
trying to say. 


Q. Sure. And when was that agreement entered into that he would 
be on the board of directors? A. That would be November 12, 1958. 

Q. And why did you elect Mr. Wickens as a director? 

MR. DOERFER: That is ojbected to on the ground it has already 
been testified to. 


PRESIDING EXAMINER: Overruled. 

THE WITNESS: Why did I elect him? Well, I had previously, or 
I had discussed with Harry Horvitz possible directors. 

BY MR. COHN: 

Q. And it was Harry Horvitz who would elect Mr. Wickens as a 
director. Isn't that true? A. I had no objection to Mr. Wickens. 

Q. Mr. Horvitz wanted him as a director? A. Yes. He wanted 


him as a director. 
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Q. And he asked you to put him on the board of directors? A. Well, 
he -- it's hard to say he asked me. I mean, he -- 

Q. He encouraged youto? A. I voluntarily agreed to put Mr. 
Wickens on. 

Q. Did he ask youto? A. Did he ask me to? 

Q. Yes. A. No. He suggested Harry Wickens. 

Q. He just suggested? He didn't ask? Is that the point? A. Yes. 
I would say he suggested, what did I think about William Wickens, and I 
was quite agreeable. 

Q. Is this before or after you met Mr. Wickens? A. This was 
after I met Mr. Wickens. 

Q. Did you consider anybody else besides Mr. Wickens for the 

board of directors as a third person? A. No, I didn't. 

Q. You really had an understanding with Mr. Horvitz, did you not, 
that Mr. Wickens would go on the board on November 12? 

* * * * 

THE WITNESS: Not necessarily. The understanding did not occur 
until November 12. 

BY MR. COHN: 

Q. But you did have an understanding on November 12 that you 
would elect him? A. Well, not -- it wasn't a binding understanding in 
any way. 

Q. It was a gentleman's understanding? A gentlemen's agreement? 
A. Well, I suppose I'm a gentleman. I mean -- 

Q. There is no question about that, Mr. Schafitz. A. There was 
nothing forcing me, but assuming Iam a gentleman I would have voted for 
William Wickens. 

Q. Why do you say that? A. Pardon me? 

Q. Why do you say that? A. Say what? 

Q. That because you are a gentleman you would vote for Mr. 
Wickens. A. Well, because we discussed it, and we discussed directors, 


and wickens' name was mentioned, and I didn't Say no and I didn't say yes. 
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Q. Did Mr. Horvitz suggest any other names besides Mr. Wickens? 
A. Not that I can recall. 

Q. Did you consult any other lawyers in Lorain County outside of 
Mr. Wickens to be statutory agent? A. No, sir. 

Q. Did you ever consult any other lawyer in Lorain County on the 
affairs of WWIZ, outside of Mr. Wickens? 

MR. STOUT: WWIZ, Inc., or the station? 

BY MR. COHN: 

Q. Incorporated. A. Well, there has not been that much business. 

Q. Who was counsel for WWIZ, Inc., on local affairs in Lorain 
County? A. Well, we don't have an attorney so designated, but Mr. 
Wickens is handling the only business we have had so far in the way of 
law, that is, for WWIZ, Inc. 

Q. Mr. Schafitz, isn't it a fact that sometime prior to November 12, 
1958, you and Mr. Horvitz had a gentleman's understanding based upon a 

conversation between two businessmen, whereby you agreed that he 
would acquire 90 percent of the stock of WWIZ, Inc., and some preferred 
stock, and would also have himself and Mr. Wickens on the board of direc- 
tors? A. No. 

* * * * 

Q. Is that true as of November 12? A. On November 12, after 
the day's business was concluded, then you can see from the minute book 
what happened. But up to the time I took the action I did on November 12, 
I was a free agent. 

Q. And after that you weren't? A. That's right. 

* * * * 

Q-. Had you discussed with Mr. Horvitz, during the time you were 
negotiating for the sale of the 90 shares to the Lorain Journal, the question 
of who the officers of WWIZ, Inc., would be? A. I don't think so. 

Q. Nodiscussion? A. Maybe just vaguely on a noncommital 
basis. 

Q. What do you mean by that? A. Well, just kicking it around. 
That's all. 
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Q. And what names were kicked around? A. Well, there were 
a couple of names, from -- what you would call my control -- anda 
couple of names from his minority position -- potential minority position. 
My name was mentioned, along with my resident manager at the time, 
and then possibly some names from him. In other words, secretary- 
treasurer. In other words, someone connected with the Journal, because 
they were going to keep the books and it would be a convenient thing to 
have them as officers. 

Q. Why did you vote for Herbert L. Wilt as treasurer? A. Be- 
cause he is an auditor by profession. 

Q. Did it have anything to do with the fact that he is associated 

with the Lorain Journal, and Mr. Horvitz wanted him as treasurer? 
A. Sure. That motivated me too. 

* * * * 

Q. Is there any reason, Mr. Schafitz, why you nominated people 
for president and vice president, and not for secretary or treasurer ? 
What I am attempting to say, in effect, is, if you are to have two officers, 
why didn't you nominate somebody for president and secretary for exam- 
ple? <A. Well, I thought the president and the vice president would be 
the two most important people in a corporation. 


* * * 


June 15, 1962 
* * 


CROSS EXAMINATION -- continued 

* * * * 

Q. Is itnota fact, Mr. Schafitz, that according to the resolutions 
of the corporation submitted to the bank in connection with the authoriza- 
tion of signatures, that on the one hand there is one signature from, so 
to speak, the Horvitz group, and one signature from your group, in 
essence? Isn't that correct? A. That is correct. 

Q. And insofar as your group is concerned, is it not also a fact 
that from time to time and throughout this entire period there have been 


persons other than yourself from your group who may sign or countersign? 


[TR.650] 


629 A. Certainly. Sure. 

Q. And that some of those people, as a matter of fact, practically 
all of them, have been people who resided in Lorain. Isn't that correct? 
For example, Leonard Schafitz. 

A. Oh, yes. Lou Skelly. Arthur Simmers. Correction. Lou Skelly 
did not have a permanent address in Lorain. 

Q. Does Leonard Schafitz countersign checks of WWIZ, Inc., 
A. Yes. Asa favor. 

Q. He does it frequently? A. Oh, yes. Whenever those payroll 
checks are necessary. 

Q. What other kinds of checks does he sign or counter sign ? 

A. Well, whatever checks are necessary in the conduct of the business. 

* * * * 

Q. Do you recall what your representations were to the Federal 
Communications Commission in September of 1958 insofar as the sources 
of the funds which WWIZ, Inc., might need in the event that the Commis- 
sion granted the application for the assignment of the construction permit 
from you to the corporation/ A. Could I have that question again? 

(Whereupon the question referred to was read by the reporter. ) 

A. Ican't recollect with any certainty now what was stated then. 

Q. Mr. Schafitz, I show you once again the application for the 
assignment of the construction permit from yourself to WWIZ, Inc., and 
I refer you specifically to a letter dated September 29, 1958. Do you 
see that, sir? A. Yes, Ido. 

Q. Is that letter signed by you? A. Yes, it is. 


Q. It was received by the Commission according to the official 
650 stamp, on October 2, 1958. A. Yes, sir. 


Q. Will you please read that letter into the record? A.'Gentlemen: 

"I hereby agree to loan to WWIZ" - 

Q. It isa letter addressed to WWIZ, Inc., is it not, Mr. Schafitz? 
A. Yes. 

Q. Lorain, Ohio? A. WWIY, Inc., Lorain, Ohio. 
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"Gentlemen: 

"IT hereby agree to loan to WWIZ, Inc., from my personal 
assets whatever funds and equipment would be deemed necessary 
to properly erect and operate Radio Station WWIZ, Lorain, Ohio. 
There is attached my balance sheet to show such funds and equip- 
ment are available. You may repay this loan to me at any time 
and on any terms which may be convenient to a consideration of 
good business practice. 

"Yours truly, 
Sanford A. Schafitz."' 

Q. Is it nota fact, Mr. Schafitz, at the time you filed the applica- 
tion for the assignment of the construction permit from yourself to the 
corporation, WWIZ, Inc., and up until the time that the Commission 
granted that application, you had represented to the Commission that 

all sources of financing for WWIZ, Inc., would come directly from 
you, personally? 

MR. STOUT: I object. The best evidence is the actual documents 
which were filed. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: I don't recall what I stated. Whatever I stated 
in writing would be the case. 

BY MR. COHN: 

Q. Do you ever recall having stated to the Commission that the 
WWIZ, Inc., financing would come from any source other than yourself 
personally? A. Oh, I would presume I told the Commission I would 
be able to finance it. 

Q. You say you presume. Isn't that a fact, Mr. Schafitz? 

A. Well, as I recall what I said, but whatever I said would be the best -- 
whatever is on file would be better than what I can say now, after. 

Q. Let me ask you this, Mr. Schafitz: Did you ever represent 
to the Commission in any manner, shape or form in connection with the 
application for your assignment of the construction permit from yourself 


to the corporation WWIZ, Inc. , that any monies whatsoever would come 
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from any source whatsoever outside of you individually ? A. Idon't 
remember what I said then to the Commission. I don't remember right 
now. 2 

Q. Attached to that letter which you read a moment ago there is 
a balance sheet of yours, is there not, of September 30, 1958? A. That's 
right, sir. 

Q. And that shows cash, in two separate banks, of approximately 
$77, 000. | 

MR. DOERFER: Of what? 70 or 77,000? 

MR. COHN: $7, 700. 

THE WITNESS: That's right. 

BY MR. COHN: 

Q. And Government Bonds, $2,400? A. That's right. 

Q. And total assets of $81,000? A. That's right. 

Q. And total liabilities? A. 31,000. 

Q. So you had a net of $50, 000 approximately as of September 30, 
1958? A. According to this balance sheet. Yes, sir. 

Q. This balance sheet is true and correct, isn't it? A. Oh, yes. 
Absolutely. 

Q. How many weeks after you submitted this balance sheet to the 
Commission did WWIZ, Inc., acquire funds, sources as far as capital 
is concerned, from persons or corporations other than yourself? A. Well, 

it was November 12, 1958. 

Q. Consequently about five or six weeks after the documents which 
I showed you, it then issued the preferred stock to the Lorain Journal. 
Is that correct? A. That's right. 

Q. At the time you signed the application for the assignment of 
the construction permit from yourself to the corporation, were you famil- 
iar with the fact that you were required under the form to attach all con- 
tracts, agreements, or understandings, including the substance of oral 
agreements which had not yet been reduced to writing with the application 
form? A. Oh, Yes. 
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MR. DOERFER: Now just a moment. That is objected to, because 
that assumes a requirement which is not a fact. 

PRESIDING EXAMINER: The Commission form does not require 
that, Mr. Doerfer? 

MR. DOERFER: Not all contracts. 

MR. COHN: I will reword the question, Mr. Examiner. I will 
withdraw it and reword it. 

BY MR. COHN: 

Q. Were you aware of the fact when you signed the application for 
the assignment of the construction per mit for WWIZ, Inc., that the ap- 
plication form required that you submit to the Commission all contracts, 
agreements, or understandings, and the substance of all oral agreements 

relating to the transfer of any stock? A. Yes, I did. 

Q. Were you also aware of the fact that the application form re- 
quired a statement which showed the consideration, or the things of value, 
if any, which were to be given for any stock issued by the corporation? 
A. Let me have that again, Mr. Reporter, please. 

(Whereupon the question referred to was read by the reporter.) 

THE WITNESS: Yes, I understand that. 

BY MR. COHN: 

Q. You say you understand it? A. Yes. 

Q. Were you aware that that was required in the application form? 
A. As best Ican remember now, I believe I was aware of that require- 
ment at that time. 

Q. Is it nota fact, Mr. Schafitz, that within your balance sheet 
of September 30, 1958, which you referred to a moment ago, you repre- 
sented to the Commission that one of the assets upon which you relied in 
order to prove the financial qualification of WWIZ, Inc., was the capital 
account of WXTV? A. That's right. 

Q. And the accounts receivable of WFAR? A. That's right. 

Q. And land of WFAR? A. Well, that is my -- 

Q. Just answer my question, sir. A. Well, that is -- 
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Q. Are these some of the items which were included among the 


assets upon which you were relying in order to prove your financial 
qualifications to the Commission? A, Well, yes. 

Q. The building, land and equipment of WFAR? A. That is 
part of my assets, so I put those down and I relied on them. 

Q. Let me ask you a question: Was all of the stock of WWIZ, Inc. 5 
issued in consideration for the construction permit? 

MR. DOERFER: Just a moment. That is objected to because 
that is not the best evidence. The records show, and the exhibits show, 
part of it was his assets, and part of it was for good will, or whatever. 
I forget the designation, but it certainly is the best evidence. 

MR. COHN: I will withdraw the question. 

BY MR. COHN: 

Q. Mr. Schafitz, do you recall a letter from the Commission 
dated September 24, 1958, requesting you to supply some additional 
information concerning the application for the assignment of the con- 
struction permit? A. I believe I recall that letter. 

Q. And do you recail that that letter, in Paragraph 3, asks you 
to supply, "a statement showing the plan of the assignee for financing 
construction of the station since all of its stock is to be issued in ex- 
change for the construction permit''? Do you recall that? A. Inow 
recall the letter. 

Q. Was all of the stock issued by WWIZ, Inc., in exchange for the 
construction permit? 

MR. DOERFER: Objection. 

PRESIDING EXAMINER: Overruled. 

THE WITNESS: Well, as I understand it, according to the agree- 
ment of October 29, 1958, between myself and the corporation, the con- 
struction permit that I had as an individual was assigned over to WWIZ, 
Inc., and in exchange the corporation gave me all of the stock. 

BY MR. COHN: 

Q. Did the corporation do anything else on the date it gave you all 
the stock? 
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MR. DOERFER: That is objected to. 

BY MR. COHN: 

Q. Did the corporation issue any other stock on the same day it 
issued stock to you? A. No. There was no other stock transferred on 
October 29. That agreement only covers common stock between myself 


and the corporation. 


Q. Is that what the Commission requested information concerning? 
Only the corporation common stock? 

MR. DOERFER: That is objected to on the ground that the Com- 
mission request is in writing. 

PRESIDING EXAMINER: Sustained. 

BY MR. COHN: 

Q. When did you say the corporation issued the common shares 
to you? 

MR. DOERFER: Just a moment. I request that counsel show the 
witness the exhibit he is referring to and reading from. 

MR. COHN: I don't have to do it at all. It is cross examination. 
The witness just got through testifying that common stock was issued to 
him. 

MR. DOERFER: Hold it just a moment. Iam going to object on 
the ground that the stock records, which are in evidence, are the best 
evidence. 

MR. LETTERMAN: May I be heard on that point? 

PRESIDING EXAMINER: Go ahead, Mr. Letterman. 

MR. LETTERMAN: We have continually heard what is the best 
evidence; the minute book, and stock certificates, and transfer book 
being the best evidence. I would like to point out on the record, it is 
not always true. Sometimes stock records and stock transfer books 
and minute books do not turn out to be the best evidence. The best 

evidence in a most recent case, the Gila case, turned out to be what 
was in the minds and knowledge of the directors of the corporation. 

MR. DOERFER: What case are you citing? 
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MR. LETTERMAN: The Gila case. I submit it is perfectly proper 
cross examination for this witness to be interrogated upon his knowledge 
as a president and director and allegedly the person in control of WWIZ, 
Inc. 

MR. DOERFER: May I ask for the citation of the Gila case? That 
will be very interesting reading if it holds what you Say it holds. 

Mr. Letterman, may I have that citation? 

PRESIDING EXAMINER: The Examiner recognizes what is the best 
evidence may depend very largely on the context in which the question 
was asked. However, the objection to the specific que stion, as Mr. Cohn 
pointed out in his remarks, was it isa question which was just asked the 
witness. It is repetitious. The objection is sustained. 

BY MR. COHN: 

Q. Is ita fact, Mr. Schafitz, that on the day you received your 
two separate certificates for the common shares of WWIZ, Inc., one 
certificate for 110 shares and one certificate for 90 shares, in considera- 
tion for your assignment of the construction permit to the corporation, 
the corporation simultaneously issued other stock for cash? 

MR. DOERFER: Just a moment. That is objected to on the ground 


that the question contains a fact which is not in evidence. 
MR. COHN: Which fact is that? 2 


MR. DOERFER: There were no two certificates issued for the 
construction permit solely. 

MR. COHN: Iam glad to know that. 

MR. DOERFER: Which two certificates? 

MR. COHN: Iam glad to know that, Mr. Doerfer. 

MR. STOUT: Wait a minute. 

MR. COHN: I didn't realize that. 

MR. DOERFER: I'm sorry, but he is talking about certificates of 
stock. If it does not include the preferred stock, of course, the question 
is not objectionable, but when you are referring to stock I think the least 
you can do is identify it. 
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PRESIDING EXAMINER: I will sustain the objection. We are 
going over ground we have been over quite a number of times, Mr. Cohn. 

MR. COHN: Very well, sir. 

BY MR. COHN: 

Q. Mr. Schafitz, could you tell me where you were on or about 
May 31, 1961? This was the date on which this application for the trans- 
fer of control -- A. Iwas probably visiting my sister in Detroit. 

Q. Did your office know where you were? A. I think so. 

Q. You tell your office when you leave town where you are going to 
be, don't you? A. Oh, yes. 

Q. How long were you visiting with your sister there? A. Several 
days, I think. 

Q. Three days, or four days? A. Something in that range. 

MR. STOUT: Mr. Examiner, I object to this line of que stioning. 

It is not relevant. 

MR. COHN: I will be very happy to show you the relevance of it. 

PRESIDING EXAMINER: Let him proceed for a few more questions. 

BY MR. COHN: 

Q. How do you recall it was about that period of time you were 
visiting your sister on May 31, 1961? A. Because I remember that 
when I was gone, when I came back to Farrell they told me that some- 
body was looking for me. 

Q. Who was looking for you? A. Well, McDonald from Smith & 
Pepper, my counsel in Washington. 

Q. You mean he was up at Farrell looking for you? A. No, on the 
telephone. They wanted to get in touch with me. 

Q. What did they want to get in touch with you about, Mr. Schafitz? 
A. Well, it seemed something had developed that got my counsel disturbed. 
You see, I have an arrangement with -- I had an arrangement -- not now, 
but at that time I had an arrangement with my counsel that any legal work 
to be done he would let me know about it and then I woud tell him to go 
ahead, rather thana blanket arrangement just to do whatever he felt he 
wanted to do. So he wanted to know if it was okay to file some documents 
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with the Commission, and I was not available to tellhim. There was a 
deadline coming up, so eventually it was understandable that he was 
disturbed to get in touch with me to get authority to file this paper, and 
I'm sorry I didn't get it back to him to tell him it was all right. 

Q. How long were youaway? A. Idon't know exactly how long 
I was away. 

Q. Two or three days? A. Something like three or four days. 
I don't know exactly. It might have been maybe even a week. 

Q. And during the rest of the month of May you were available at 
Farrell, Pennsylvania? | 

MR. STOUT: May 31 is the last day in May. 

MR. COHN: During the remainder of the month of May, leaving 
the period of time you just talked about being with your sister, were 
you available at Farrell? 

PRESIDING EXAMINER: You have reference to the p earlier part 
of the month? 

MR. COHN: Of course, sir. 

THE WITNESS: You want to know where "I was on May 31? 

BY MR. COHN: 

Q. Yes, but now I am going back, beginning May 1. A. May 1. Oh, 
I would have been around WXTV, or WFAR. 

Q. Throughout the month of May? A. Substantially, yes. 

Q. And people could have gotten in touch with you readily? A. I 
was getting in touch with people. I had commitments with WXTV. 

Q. But either at night they could have called you at the house, or 
during the day at the station? A. Ihad to be. I was chief engineer 
at WXTV. You never knew when a cavity would burn out in about a minute. 

Q. Mr. Schafitz, you signed the application for the transfer of 
control of WWIZ, Inc., to the Lorain Journal, according to the stock I 
have in front of me, on May 31, 1961. Where did you sign that document, 
do yourecall? A. I think I signed that in Youngstown. 

Q. The notary's name is John W. Matasy. Does that refresh your 
recollection? A. I believe that would be -- I believe that was a notary 
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that I went down in Youngstown to, as far as Iremember. 

Q. Ibeg your pardon? A. I believe that was in Youngstown I went 
to an insurance office there where there was also a notary, as J recall it. 

Q. Who prepared -- and I am handing you now Docket 14, 538 -- who 
prepared your portion, the transferor's portion, of that application, as 
well as the licensee's portion? 

MR. DOERFER: Just a moment. I don't understand that question. 
You mean the mechanical reproduction of it, or the execution? 

BY MR. COHN: 

Q. Let me take it step by step. First the mechanical insertion of 
the typing? A. Ididn't doit. That was prepared for me. 

Q. Who prepared it for you? A. I think Harry Horvitz had it done 
for me. 

Q. At Cleveland? A. I don't know exactly where he did it. 

Q. How did you get it? A. It came by mail to Youngstown. 

Q. Then you signed it? A. In Youngstown, and sent it back. I 
suppose I sent it back or sent it in. 

Q. What conversations did you have with Mr. Horvitz prior to the 

time that it was prepared by him -- and I use the word "preparation" 

in the sense of the typing, and it was sent to you? What conversation did 
you have concerning what goes in this application? A. Well, I just filled 
it in according to answer ing the questions asked by the form. 

Q. What did you tell him? A. I told him to answer the questions 
required in this form. 

Q. Did you give him any information? A. Oh, yes. Of course. 
Well, I told him at the meeting in Youngstown, we discussed the reasons 
for my wanting to sell it. And here I was sitting at the WXTV office with 
Harry Horvitz in this beautiful paneled office. WXTV represated an in- 
vestment of about $200, 000 and I don't go around -- it was my hope and 
dream, and it was always my dream in life to build and operate a tele- 
vision station, particularly this challenge in Youngstown, and I didn't 
want to see WXTV die. So I said the best reason to put in there for 
wanting to sell WXTV is that I need additional financing for WXTV, and 
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I wanted to devote all of my time here. WWIZ at that time was a terrible 
mental distraction from the overburdening responsibilities that were 
developing unforeseen before, but were now developing at WXTV. 

Q. At the time you applied for WWIZ, what other radio broad- 
casting interests did you have? A. I just had WFAR. 

Q. Do you recall what representations you made to the Federal 
Communications Commission in the hearing on the application for the 
construction permit of WWIZ insofar as (1) the sources of financing? 

A. Well, I was able to finance it. 

Q. That is not the question. The question is, do you recall what 
your representations were in the course of that hearing, or that applica- 
tion, as to how you were going to finance the constr uctior and operation 
of WWIZ? A. I don't recall what the hearing record has in it. 

Q. Do you recall what representations, if any, you made in that 
application for the original construction permit at the hearing, as to any 
other parties of any kind, nature or description, joining with you at any 
subsequent date for the construction and/or operation of WWIZ? A. I'm 
surprised. I don't recall anything at the hearing along that line. 

Q. Iam talking about the application and the hearing, and the 
question at this point is, do you recall? 

PRESIDING EXAMINER: He has answered that question. 

MR. COHN: He answered how, sir? That he does not know ? 

PRESIDING EXAMINER: That he does not recall. | 

BY MR. COHN: 

Q. Who physically prepared the Stipulation Exhibits 12 and 13, 

666 which are the amended by-laws and code of regulations? A. It was 
probably prepared by Frank Kane. 

Q. Were they available in this form at the meeting at which they 


were adopted? A. Oh, sure. They were available when adopted. 
* * * * 


Q. At what time was it that it was agreed that he would buy or 


enter into a contract to purchase 45 percent as a specific figure ? 
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A. Well, we entered into that on November 12, 1958. 

Q. Iappreciate that, sir. Did you not have an oral understand- 
ing sometime before the exact moment that you signed that agreement? 

A. Inever had any understanding with Harry Horvitz that I was definitely 
going to sell him any stock before November 12, 1958. 

Q. Mr. Schafitz, maybe I can be a bit more simple in my questions. 
On a particular moment on November 12 you signed an agreement whereby 
he could buy 45 percent stock. Is that correct? A. That's right. 

Q. At what time prior to that moment when you signed the agreement, 
had you orally agreed to sell the 45 percent? A. It could not have been 
very -- it could not have been very close in time. 

Q. That is not the question, sir. A. I don't know just how close it 
was to the moment, November 12. 

Q. Let me go about it this way: On November 12 did you negotiate 
the percentage? A. It had been done a little before that. 

Q. On November 11 had you agreed orally as to what would be in 
the written contract? A. There was no agreement before November 12, 

1958. 

Q. Now, Mr. Schafitz, I don't mean to be difficult in pursuing this 
line of examination, but you will agree with me, won't you, that there 
was some time before that particular moment when you signed the agree- 
ment of November 12, that you did have an understanding with Mr. Horvitz 
that you would enter into a written agreement to sell him 45 percent? A. I 
don't say that there was any understanding until I signed it. 

* * * * 

Q. When was the first time that 45 percent, as the amount of stock 
which Mr. Horvitz would acquire, was mentioned as the precise percent- 


age? A. When you say "Mr. Horvitz was to acquire", you imply in the 
question that there was an agreement to Mr. Horvitz, and I don't believe 
that there was before November 12, 1958. 

Q. How many discussions did you have with Mr. Horvitz as to the 
percentage which the Lorain Journal would acquire? A. Well, we talked -- 
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there was conversations about it. Oh, I would say between October 29, 
1958, and November 12, 1958, we had conversations about it. 


Q. Was there any particular date -- A. I can't remember the 


exact date. 

Q. Let me finish my sentence, Mr. Schafitz. Was there any 
particular date upon which you recall, in your own mind -- whether 
you articulated it or not -- in your own mind you came to the conclusion 
that you would subsequently enter into a contract for the sale of 45 per- 
cent? A. Ihave to think back what was in my own mind at that time. 

I think that I was substantially not 100 percent, but 1 would say over the 
50 percent mark in having come to my own internal decision. I mean, 
naturally, until the moment I signed I always felt that I was -- I didn't 

have to sign if I didn't want to. But I would Say certainly several 
days before that I was reasonably sure that I was going to do it. ButI 
naturally didn't feel bound until I signed my name. 

Q. Dol understand, Mr. Schafitz, that prior to that moment when 
you signed your name you had never had a handshake, or an oral agree- 
ment of any kind, with Mr. Horvitz, that you would sell the Lorain Journal 
45 percent? A. No. Asa matter of fact, I shook hands with him after 
we signed. | 

Q. Now can you answer my question, Mr. Schafitz? The question 
is quite simple. 

There was a particular minute or second when you signed the docu- 
ment for the sale of 45 percent. My question to you is, prior to that 
particular moment -- ham talking about a particular minute on November 
12 -- prior to that minute did you have any kind of understanding with Mr. 
Horvitz that you would sell the Lorain Journal 45 percent of the stock of 
WWIZ, Inc.? A. Well, there had to be in order for my mind to tell my 
arm to sign, and I would say instanteneously before my arm signed it I 
had a mental understanding. In other words, I don't know how long it 
takes for my mind to tell my hand to do it, but just shortly before I signed 
it I agreed that now is the time, if ever, I have to make up my mind finally, 
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and I said yes to myself. This is it. And I went through the mechanics of 
signing. 

So I had to have, a few moments before in my Own mind, an under- 
standing, which then existed in my own mind with myself, that I was going 
to sign it. As far as Ican remember, I don't recall any understandings with 
Mr. Horvitz that I couldn't walk away from it, or not go down to the Novem- 
ber 12 meeting and go through with it. I just did not have to show up there 
November 12, 1958, at the office, and sign, if I didn't want to. 

Q. Let me ask you one more time, Mr. Schafitz. Prior to that 
particular second when you signed this agreement of November 12, did you 
ever say to Mr. Horvitz words to the effect at any time, "Yes, we have a 
deal." "Yes, I will sell you 45 percent", or anything comparable to a phrase 
such as those two? A. Well, it's hard to remember exactly what I said, 
although certainly Mr. Horvitz, to my mind, probably thought I would go 
ahead with it. 

Q. Can you answer my question, Mr. Schafitz? A. But I didn't 
feel obligated. 

Q. Can you answer my question? A. I don't recall what I said to 
Mr. Horvitz in 1958 that might lead him to think that I was going to definitely 
go through with it. 

Q. Read back the last question, Mr. Reporter. 

(Whereupon the question referred to was read by the reporter.) 

Q. The question was not whether you were definitely going to go 
through with it. The question was, did you at any time prior to that moment 
you signed the contract on November 12, say or imply to Mr. Horvitz that 
you had a deal; that you had orally agreed to go ahead and sell the Lorain 
Journal 45 percent? A. I don't remember making such a statement. 

Q. Now, Mr. Schafitz, the agreement of November 12 was typed 
where? A. That was typed ta the Journal, no doubt. 

Q. When was the first time you say it? A. The first time I saw the 
agreement? 

Q. Yes. Prior to the time it was executed. A. I think as best I can 
remember, I think the first time I saw it was the day we signed it, so far as 


I can remember now. 
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Q. And you saw it in the form in which you signed it Is that 
right? A. Oh, yes. 

Q. Did you make any corrections in it? A. Idon't recall making 
any. 

Q. A draft of it had never been sent to you. Is that right? A. I -- 
it is very hard to remember. There might have been a draft. I -- gee, I 

can't say for sure. I think maybe there was, but then it's just hard 
to say for sure. There might have been a draft sent to me. 

Q. Did you make any corrections in the draft? A. I don't recall 
making them. 

Q. If there was a draft sent to you? A. Yes. 

Q. Because you don't recall whether a draft had been sent to you? 

A. Sure. Yes. 

* * * * 

Q. Did you ever give consideration to having any of these counsel 
from Youngstown or Sharon sit on the board of directors of WWIZ, Inc. ? 

I can't hear you, Mr. Schafitz. 

A. I'm just trying to answer. I think I might have perhp s consider- 
ed Ted Mazaiko. In fact, I think I was going -- I think I certainly consider - 
ed Ted Mazaiko and then there was another attorney in Lorain who did some 
work for me, Meyer Gordon. 

Q. Another attorney who did some work for you? A. In Lorain. Yes. 

Q. Personally? A. Well, yes. 

Q. What was the nature of the work? A. It was Meyer Gordon 
when we first -- when I first went up to Lorain to arrange for the erection 
of the transmitter house, I ran into Opposition over zoning in Sheffield 

Township, and there was a meeting of the trustees of the township 
there at the fire station. And Meyer Gordon represented me to attempt to 
persuade the trustees to allow the tower to go up, because this was some- 
thing new. And, of course, it was approved, but there was a delay there. 

Q. Yes. Ihave no objection to your stating what you have, and I will 
get back to that in a moment, but it is not responsive to my question. That 
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is, did you consider putting your counsel from Youngstown or Sharon 
on the board of directors of WWIZ, Inc.? A. Not Sharon, but I think 
I might have just slightly considered Ted Mazaiko. 

Q. And why didn't you put him on the board of directors? A. Well, 
it was suggested that William Wickens be put on. 

Q. Isee, Did you have a lot of confidence in Mr. Gordon, this 
other lawyer you knew in Lorain? A. No, asa matter of fact. 

Q. Noconfidence? A. Well, not as much -- what I'm trying to 
say is, while Meyer Gordon did a satisfactory job, he -- I felt that I was 
not entirely satisfied with the overall way he handled the transaction of 
business between us. We parted amicably and everything was fine. 

Q. What do you mean by the transaction between you ? 

MR. STOUT: Let him finish. 

THE WITNESS: To put it straight, I felt he overcharged me. I 
paid him, but that was my own personal feeling. In fact, he does not 
even know I feel he overcharged me, but I had that little reservation 


with him and so I felt I wouldn't use him again. I felt that is my right. 
* * * * 


Q. You testified on direct examintion, Mr. Schafitz, if I under- 


Stand you correctly, that up until June of 1959 you spent 50 percent of 
your time at WWIZ? A. Starting from about the first of the year, start- 
ing on about the first of 1959 through three or four months after April 1, 
1959, I would estimate I spent about 50 percent of my time. Yes. 
Q. I'm sorry. I didn't quite understand you. I don't mean to be 

argumentative as to what period you are talking about. I didn't follow 
it. Would you please restate it? A. Well, as I recall it, I spent most 
of my time there. Nearly, you might say, 100 percent of my time there 
during the construction phase and the early operation of the station, which 
would carry me through the first of 1959. And from then until about three 

or four months after April of 1959 I spent about half of my time there. 
And subsequent to that time, to this date, with the exception of the time I 
was operating WXTV and building it, I would estimate my time there at 
about ten to twenty percent of the time. 
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Q. Sometime around May or June, or April, May and June, you 
dropped the percentage of time you were spending at WWIZ? 

MR. DOERFER: What year? 

MR. COHN: The year the witness was talking about, 1959. 

MR. DOERFER: He didn't mention May or June. _ 

THE WITNESS: About: three or four months after April, which 
would put it somewhere in the summer of 1959. 

BY MR. COHN: 

Q. There was a period in 1959 where your percentage dropped? 
A. Yes. | 

Q. From fifty percent to approximately ten to twenty percent? 

A. That's right. 

Q. What was the occasion for your spending, or why did you spend 
less time at WWIZ beginning that particular month to which you have now 
made reference? A. Well, the salesman that I hired in April who hap- 
pened to be my brother, was getting to assume the resident manager ship 
duties and I felt I didn't have to be there as much and I could -- if I came 
up there once a week it would be good enough. 


Q. You keep referring, Mr. Schafitz, both on direct and now on 


cross examination to "resident manager". What do you mean by "resident 
manager"? A. Well, someone who resides in the community that a 
station is located. 

Q. Is that the general manager? A. Well, it's just a matter of 
words and how you understand them. "General" in my status I always -- 
let me say I have always understood the term general manager to just sort 
of be reserved for the larger stations where someone could sit in an office 
and -- I just don't think -- I think the word is too good, or has too much 
prestige attached to it to be applied to a real small station. 

Q. Do you know how WWIZ holds out to the public the positions of 
Mr. Leonard Schafitz and Mr. Arthur Simmers? 

MR. DOERFER: For what period of time? 

MR. COHN: During the period of time that they were employed by 
the station ? 
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THE WITNESS: Well, my understanding is, I think that the public 
considers it general manager. 

BY MR. COHN: 

Q. And asa matter of fact, during the pertinent period of time 
involved, they were each listed as general managers in such things as 
Broadcasting, annual magazine, Standard Rate and Data, and documents 

of that kind. Isn't that true? A. I didn't know that. 

Q. You didn't know that? A. I didn't. 

Q. Were they listed as resident managers? A. I don't know what 
they were listed as. 

* * * * 

Q. What are the facts during the initial period of WWIZ as to the 
existence of a first-class operator being employed by the station? A. 
Well, up until the first of 1959, and since I was on the payroll of WWIZ, 
and since I had the first-class license since I was there enough time to 
qualify as full-time I would say the rules were met. Then after the 
first of the year, when I began to come up less, and eventually even less 
time, there was a gradual, or you might say a violation of the first-class 
rule there. I didn't know it at the time, however. 

Q. You didn't know what? A. That the interpretation of the rule 
was that there was a violation at the time. I found out that there was a 
violation on the June 13th inspection, 1961. There was an inspection 
prior to June 13, 1961, by a Federal Communications Commission in- 
vestigator, and nothing was issued to indicate there was a violation. 

Q. Were you there when the inspection took place? A. I spoke 
to the -- I was not there in person, but I spoke to the investigator. 

Q. The investigator ? You mean the inspector? A. Inspector. 

Q. When was this? A. I don't recall the date. 

Q. What year are we talking about? A. Oh, I think that would 
have been -- I spoke to -- I'm not certain of the inspector's name. I 
think it was Paul Holloway, but it was either December of 1958 or during 
the first few months of 1959. 
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Q. You spoke to him in Lorain? A. He was in Lorain and I hap- 
pened to have to come back for a day or two in Sharon. 

Q. He knew you were a first-class operator ? A. Oh, yes. In 
fact, as I recall it, he had given me the -- I happen to know him. He 
gave me the test and classes while I was in college for first-class radio 
telephone license. He was the inspector that made a special appointment. 
So I had known him. 

Q. You gave us the names of three people who were on call for 
emergencies, who were first-class operators. A. Yes, sir. 

Q. The first one is Milton Wills. A. Yes, sir. 

Q. Where is he regularly employed? A. The Lorain Telephone 
Company. 

Q. Is that a full-time job with him? A. Yes, itis. 

Q. Then you gave us the name of Mr. Powers. What is his first 
name? A. I can't say for sure what his first name is. 

Q. Where is he employed? A. He wasa gentleman that Arthur 
Simmers arranged for, with my approval, and, as I understand it, my 
understanding was from Mr. Simmers, was that he had a regular job 
with the Thew Shovel Company. | 

Q. Do you know Mr. Powers? A. Ihave never met him per- 
sonally. 

Q. Have you ever talked to him? A. I believe I talked to him on 


the phone once, as best I can recall. 


Q. About what? A. Some engineering matters, as I recall it. 


Q. Does he have a full-time job at the Thew Shovel Company ? 
A. As far as I know, yes. | 

Q. Works daytimes? A. I don't know what his shift is. 

Q. Does Mr. Wills work daytime? A. I don't know what his shiftis. 

By the way, in regard to Mr. Wills, I should state this in order to 
clarify the record. Mr. Wills -- actually my arrangement was not strictly 
with Mr. Wills, but it was with the Lorain Telephone Company. An ar- 
rangement was made with the chief engineer of the Lorain Telephone Company 
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they would send any one of several engineers from the Lorain Telephone 
Company if there was any need for this arrangement, and I was finally 
advised maybe two years after I entered into this agreement with the 
Lorain Telephone Company, that they did not -- they no longer wanted to 
have this arrangement. That is when the request arose to have Mr. Powers, 
but the arrangement encompassed more than just Mr. Wills. It encompassed 
the Lorain Telephone Company engineering department to be on call when 
necessary. 

Q. Is that a formal written arrangement? A. No. That was an 
understanding with the chief engineer of the Telephone Company, the Lorain 
Telephone Company. 

Q. Whose name is? A. Whose name is -- it evades me right now. 

I remember sitting in his office talking to him and discussing his years as 
an old-timer in radio and how -- 

Q. Mr. Schafitz, it is a very simple question as to whether or not 
youremember. A. Yes. 

Q. Hisname? A. No. Gosh, I can't remember his name. 

Q. How often did you call upon the Lorain Telephone Company for 
maintenance work? A. Asa matter of fact, oh, it happened several 


times, and they would bill us on an hourly rate.. In fact, we called them 


on any number of occasions, and not only for failure of equipment, but 


sometimes -- 

Q. Mr. Schafitz, you have answered my question. A. Yes, sir. 
I'm sorry. ; 

Q. Now, Mr. Towner. What is his firstname? A. I'm sorry. 

I just don't know his first name. 

Q. Where is he employed? A. John Towner. I'm sorry. I thought 
you were still referring to Powers. It's John Towner, I'm quite sure. He 
has his own business. He has his own store. 

Q. What kind of store? A. Well, television sets, radio sets. He 
sells and services them. 

Q. Was he employed on a full-time basis in the sense that you paid 
him either a daily, or weekly, or monthly salary for his services? A. No, 


he was paid on an hourly basis whenever he was called. 
* * * 
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June 18, 1962 
* * 
SANFORD A. SCHAFITZ 
the witness on the stand at time of recess, resumed the stand and testi- 


fied further as follows: 
CROSS EXAMINATION -- Resumed 


BY MR. COHN: | 
* * * * 


Q. You testified a few moments ago, Mr. Schafitz, that you went 
to the Lorain Journal offices frequently in addition to the Harry Horvitz 
conversations which we have already gone over, that you visited and 
Saw such individuals as Mr. Wilt, Mr. Mead, Mr. Adams. 

Did you ever see Mr. Kane at the Lorain Journal offices? 

A. I don't recall seeing Frank Kane at the Journal. 

Q. What did you talk to these gentlemen about leaving aside Mr. 
Horvitz individually when you went over to see them? A. I went over 
to see my bookkeeper, Mr. Mead and Mr. Wilt. Naturally, I would 
have to find out what was going on in the bookkeeping department. 

Q. By the way, did Mr. Wilt or does Mr. Mead receive any com- 
pensation from WWIZ, Inc., for their bookkeeping services? A. No, 
sir. 

* * * * 

Q. Is it not a fact that Mr. Gully reneged at least in part in com- 
ing forward with the necessary money to construct the station? A. Yes. 

Q. And there came a time when you made arrangements to acquire 
additional capital? A. Yes, sir. 

Q. And that additional capital at least approximately $40,000 came 
from the sale of the stock at WWIZ to the Lorain Journal? A. That is 
exactly right. 

Q. And as I understand it, that $40, 000 was deposited in banks or 
several savings and loan associations until such time as the station was 
to commence operation? A. That is right. 

Q. And the $40, 000 -- 
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MR. COHN: What was the last question? 

MR. LETTERMAN: It was deposited in several savings and loan 
798 associations until the station was ready to commence operation. 

* * * * 
801 BY MR. LETTERMAN: 

Q. Allright, sir, the $56,000 which represents the sale of two- 
hundred shares of preferred stock at $20, 000 and the sale of ninety 
shares of common stock at $400 a share which comes to $36,000, if you 
take those two figures and add them together it comes to a total of $56, 000? 
A. That is right. 

Q. Is it not a fact that the amount, net amount that you received, 
or the approximate net amount that you received was $40,000, approxi- 
mate net amount you received which you took and deposited in several 
savings and loan associations in and about Sharon or Farrell or Youngs- 
town, is that correct? A. Yes. 

MR. STOUT: I object unless he says received from whom. 

MR. LETTERMAN: Received from the Lorain Journal Company 
as the result of the sale of the stock of the corporation. 

MR. DOERFER: Hold it for a minute. That is not the testimony. 

THE WITNESS: I want to Clarify it. I didn't receive the money; 
that is the corporation did not reimburse me at once onthis amount of 
money. 

In other words, I deposited the $36, 000 at once because the capital 
gains tax did not have to be paid until sometime later. 

The monies that I received from the corporation in return for 
building WXTV and advancing the corporation, these sums were received 
over many months since the corporation needed these funds for the early 
Operation or was using these funds for the early operation of WWIZ. 

MR. LETTERMAN: All right. 

MR. DOERFER: You say corporation. Do you mean WWIZ? 

THE WITNESS: Yes, sir. 

MR. LETTERMAN: Now, Mr. Examiner. 
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PRESIDING EXAMINER: It just clarified the possible point of 
confusion in the record. 

MR. LETTERMAN: I think I have been relatively Silent. 

PRESIDING EXAMINER: Indeed you have, sir. Your objection 
is well taken and will be granted. 

MR. LETTERMAN: I would like to press the point that at one 
point in time, on or around let us say a date of January 28, 1959 there 
came into your possession the approximate sum of $40,000 which was 
a derivative from the sale of stock one way or another of WWIZ, Inc., 
is that correct? 

MR. STOUT: I object to the question. I don't know what he means 

by a derivative and I think that should be explained. — 

PRESIDING EXAMINER: I will overrule the objection. 

THE WITNESS: That is substantially correct. 

* * * * 

Q. Therefore, the construction didn't commence you say until 
perhaps sometime in August? A. Construction of the building or in- 
stallation of the equipment? 

Q. Construction of the station. A. Well, that is right. I would 
say the facts as I recall them, I believe -- the transmitter was at WFAR. 

* * * * 

Q. Now, Mr. Schafitz, when you arrived in Lorain, Ohio, to 


commence the construction of the station were you experiencing some 


financial difficulties with respect to monies needed to actually construct 
WWIZ? A. No, I wouldn't Say so. 
Q. Would you please state where the monies came from to con- 


struct WWIZ? A. From WFAR. 

Q. It came from WFAR? A. And from my own, whatever I had 
of my own personal account, savings bonds. 

Q. And was this plan of financing in accord with the promises which 
you had made to the Commission with respect to the manner in which you 
were going to finance the construction of the station? A. Qh, yes, be- 
cause I don't even recall that I -- I mean I had -- 
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Q. Pardon me. I think you have answered my question. A. Yes. 

Q. Now I would like to go back and ask you this question. Isn't it 
a fact that when you arrived at Lorain that you were experiencing difficulty 

in the construction of the television station, financial difficulty; that Guy 
W. Gully had not come through with the necessary money for the financing; 
that you needed every cent that you could obtain to put into the operation 
at that time and that you were looking for additional sources of money to 
construct WWIZ? A. The first part of your statement is true, but the 
second part is not quite. 

Q. Which part of my statement? A. Well, I wasn't looking for 
funds. 

Q. Did you ever state to anyone in June and July of 1958 that you did 
not have the money to finance the construction of WWIZ and that you were 
in search of someone that might be interested in investing in the construc- 
tion of that station or putting up the money for the construction of that 
station? A. Of WWIZ? 

Q. Yes. A. Qh, no, not at all. 

Q. Did you make such representations to Mr. Harry Horvitz? A. No. 

Q. Did you go see Mr. Harry Horvitz in June or July of 1958 and 
tell him of the difficulties you were experiencing and ask him if he would 

not be willing to invest money in the construction of this station? A. No, 
sir, because I didn't meet Mr. Horvitz until the date already given. 

Q. Now, Mr. Schafitz, when did you first conceive of the idea of 
forming a corporation to be the permitee or licensee at WWIZ? A. Oh, 

I would say a few days after I talked to Harry Horvitz for the first time. 

Q. And then you consulted Mr. Theodore Macekjo regarding the 
formation of WWIZ, Inc.? A. Yes. 

Q. Do you know when, about approximately this was? A. It was 
shortly after I first met Harry Horvitz, within I would say a couple of 
weeks, that order of time. 

Q. Well now, could you fix a date to the best of your knowledge? 

A. I just can't recollect the exact date now. 
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Q. Can you recollect an approximate date? <A. JI suppose I called 
Ted Macekjo on the phone maybe -- I told him I was coming over and what 
I wanted. 

Q. But approximately when was this, sir? A. Well, it was a few 
weeks after I first talked to Harry Horvitz. 


Q. Now from that please try to establish the time when you first 


contacted Mr. Macekjo. A. Could my memory be refreshed when I 
first talked, met Harry Horvitz in Cleveland? 

Q. I would prefer that you try to answer the question to the best 
of your recollection. A. I would say about mid-September. 

Q. Then it was in mid-September that you called Mr. Macekjo 
and asked him to form the corporation for you? A. Yes, sir. 

Q. And was it Mr. Macekjo that actually did the work in forming 
the corporation? A. The question, sir? 

Q. And was it Mr. Macekjo that actually did the work in forming 
the corporation? A. He did the legal work. 

Q. He drew up the papers? A. Well, I helped him; that is it was 
necessary for his client to help him along in whatever way I could; that 
is I told him the type of a business that this corporation would no doubt 
do; that it was planning for this but he did the legal work in organizing the 
corporation. : 

Q. Now, do you know when the corporation was actually organized? 
A. No, sir, I don't. | 

Q. Now, what, in forming this corporation, certain papers were 
drawn up, the code of regulations. A. Yes, sir. 

Q. Bylaws. A. Yes, sir. 

Q. Articles of incorporation. A. Yes, sir. 

Q. I want to know if you consulted and advised Mr. Macekjo on 
what you desired to go into those documents. A. Yes, sir, I did. 

Q. And therefore, you would be familiar with those documents. 

A. Yes, sir. 

Q. All right now, again with respect to the testimony you have 

given with respect to the statutory agent. A. Yes, sir. 
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Q. As I understood it, Mr. Macekjo advised you that it would be 
necessary to have a statutory agent. A. That is right. 

* * * * 

Q. Are you familiare with this document which purports to open 
a bank account at the National Bank of Lorain, Ohio, and appears to 
have been adopted on the 12th day of November 1958? A. Yes, sir. 

Q. Did you participate in this? A. Yes, sir. 

Q. And it was with your concurrence? A. Yes, sir. 

Q. And the checks could be signed by the president or vice presi- 
dent and countersigned by the secretary or treasurer? A. Yes, sir. 

Q. Now, turning to the second resolution which bears the date 
of 12th of February 1959, and this is to the Central Bank Company, 
Lorain, Ohio, a certified resolution and it starts out, ''The undersigned, 
Carl M. Adams, secretary certifies that at a meeting of the board of 
directors on the 12th of February, 1959" and it calls for two signatures, 
this time the signature of yourself, Sanford A. Schafitz or Louis W. 
Skelley. A. Yes, sir. 

Q. As a matter of fact, did Mr. Skelley ever sign a check on 
behalf of WWIZ, Inc., to your knowledge? A. I think he did. 

Q. All right, sir, and it says, "plus the signature of Carl M. 
Adams or H. L. Wilt." A. Yes, sir. 

* * * * 

Q. That is correct, isn't it? Asa matter of fact, Mr. Herbert 
Wilt undertook to perform these services and the books of account were 
kept at the Lorain Journal, is that right? A. That is right. 

Q. And they were kept by Mr. Wilt? A. Yes. 

Q. And you understand that Mr. Wilt was an employee of the 
Lorain Journal? A. Yes. 

MR. COHN: I didn't hear your answer. 

THE WITNESS: Yes. 

BY MR. LETTERMAN: 

Q. Mr. Harry Horvitz was his employer as the president of the 


[TR.918] 
Lorain Journal? A. Yes. 
Q. At least he was accountable to Mr. Horvitz; as his superior. 
A. Well now, but in regard to matters pertaining to WwIz, he was 
accountable to the board of directors of WWIZ. 


x* * * 


June 19, 1962 

* * * ik 

Q. Now you have testified as to Mr. Wickens' complaint on not 
being advised as to the affairs of the corporation. A. Yes, and then he 
stated that he would consider resigning. 

Q. Do you recall what prompted these objections on his part or 
these comments on his part? A. They seemed to be on his own motion. 

Q. Well, was he being advised? A. He wasn't. He was not 
being advised to the extent he should have been. 

Q. Was heatall? A. Notatall. 

Q. Well, are you testifying -- and I realize, Mr. Schafitz, you 
are testifying only as to what you know yourself personally -- A. Yes, 
that is right, to what I know personally he was getting very little infor- 


mation. 


Q. He was getting very little information from you? A. Yes, 
that is right. 
Q. Did you do anything to correct the situation? A. Yes. 


Q. Now, going back in point of time after the meeting of November 1, 
1961, chronologically what steps did you take to correct ‘the situation? 
A. I wrote a memorandum, either wrote a memorandum or telephoned -- 
I don't recall exactly -- but I made my feelings known to our bookkeeper. 
I don't recall whether it was Mr. Mead or Mr. Wilt at the time and asked 
him if he will now send Mr. Wickens a statement at the end of the month 
as well as the statement he sends me. 

Q. Did he do this to your knowledge? A. Yes, he did. 

Q. And when did he commence to send these notices to Mr. 
Wickens? A. I believe right after the meeting I sent Mr. Wickens my 
own copy of my statement. Now it is a little hard for me to remember. 
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Q. Well, we are back up in November, November 1, 1961. We 
are coming pretty close to home now. A. Yes. As I recall I sent 
Mr. Wickens my own statement and I think I either called or wrote to 
Mr. Mead or Mr. Wilt. I can't recall who there was. There was a 
change there of bookkeepers. It was probably Mr. Mead. 

Q. Mr. Mead is an employee of the Lorain Journal? A. Yes. 

Q. Mr. Wilt is an employee of the Lorain Journal? A. Yes, and 

I told them -- they are also the bookkeepers of WWIZ -- in regards to 
matters of WWIZ they take their directions from me. I instructed them 
to send a copy of the monthly statement, that includes the operating sheet, 
the balance sheet. 

* * * * 

Q. And from time to time, haven't you stopped in to Mr. Wickens’ 
office to discuss the matters that would come normally before a director 
of WWIZ, Inc.? A. Ivery seldom drop in. 

Q. Did youever? <A. Once or twice I think. 

Q. And approximately how long did these meetings last? A. Maybe 


10 or 15 minutes. 
* * * * 


Q. If I understand it, the only times you have conferred with Mr. 
Wickens as an attorney outside of the lawsuit, and as a director on busi- 
ness affairs of the corporation, was at one time when you conferred with 
him and asked him to act as a statutory agent and such other times as you 
met with him during the course of the board of director meetings. A. That 
is substantially correct. 

* * * * 

Q. Now, sir, what services as president did you perform for which 
the compensation of $225 per month was paid to you? A. Well, I felt the 
duties of president, of course, included the overseeing of the actual oper - 
ations of WWIZ which was basically my concern, that is the dispatch of 
people from Youngstown to assist the sales problems at that time at WWIZ 
and the general operation of the station was basically my responsibility as 
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I saw it and so in effect, I would like to use the word "worry" and that 
I was the one doing the worrying about WWIZ. 

Q. What actual services, sir, did you perform on behalf of WWIZ 
during this period of time that you were 100 percent devoting your time 
to WXTV? : 

MR. DOERFER: I object. His testimony wasn't that he devoted 
100 percent of his time. 

He said he spent 100 percent of his time at WXTV. 

Obviously, he can run part of WWIZ without being president. 

I suggest that that question is improper and it is not in evidence. 
PRESIDING EXAMINER: Now, the witness testified that his 
computation of 100 percent of his time at WXTV was based on a 40-hour 

week. 

I think the question is a fair one. Basically, Mr. Letterman is 
endeavoring to ascertain I believe just what he did for WWIZ from 
November 1, or that is up to November 1, 1961. 

The witness may answer and your objection is overruled. 

THE WITNESS: When I state 100 percent, it means based on the 


40-hour week and the other hours are still available to another station 


or another task. 

PRESIDING EXAMINER: Your answer is not responsive. 

Mr. Letterman asked you what you were doing for WWIZ at this 
period of time, specifically what services were you performing. 

THE WITNESS: I was performing the services of being responsible 
for the operation of the station. 

* * 

BY MR. LETTERMAN: 

Q. Then I understand that from time to time Mr. Leonard Schafitz 
was dispatched by you from WXTV to go to WWIZ to oversee the general 
operation of that radio station at Lorain, Ohio? A. No, sir. 

Q. What was it, then? A. I sent him off to engage in sales 
activities and to spend substantially all of his time selling as best he could, 
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to make use of the time he was there so that enough business could be 
generated and maintained for the existence of the station. 

Q. And did he function under Mr. Arthur Simmers at that time? 
A. No, sir, Arthur Simmers had resigned previously. 

Q. Under whom did he function? A. Under me. 


* x * 


June 25, 1962 

* * * * 

MR. DOERFER: Mr. Examiner, Iam sorry to announce Mr. 
Schafitz is ill. This has been coming on for some time, as a matter of 
fact, even before he took the stand for the first day. He insisted on 
trying to testify, but Friday night Iam advised he suffered a severe 
retching and vomiting spell. He is running a temperature. He has 
been examined by two local doctors and I understand that they are in 
consultation with the family doctor back in Sharon. Although he insisted 
on trying to come down to testify for half a day this morning, the doctor 
told me he had advised against it and I should prevail upon him not to 
testify until after they have had an opportunity to conduct more extensive 
medical investigation. 

I asked the doctor to submit a statement to me verifying what he 
told me on the phone late last night, and I understand that it is in the 
mail. I didn't receive it this morning and I undertook to call counsel 
for all the parties -- Mr. Stout, Mr. Cohn and Mr. Letterman, includ- 
ing you, Mr. Examiner, as soon as I learned officially that it would be 
highly inadvisable to subject this man to any further examination for the 
time being. 

The next element is with respect to when he will be available. I 
just cannot say, but I would estimate that it would take at least four to 
six weeks. He will have to be subjected to some tests and medical ob- 

servation. In addition to his retching, he is running a temperature. 

My own personal observation from being with him over the past 


three weeks has been that at times when I tried to lunch or dine with him, 
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he ate very sparingly -- a poached egg -- and he kind of locks himself 

in the hotel room over the weekend, and it is most difficult to consult 
with him after the hearings, although he has been quite cooperative at 
times, and quite able. I can't get him out of his hotel room on weekends. 
I wanted to get his mind off of it and show him some of the sights in 
Washington. 


He indicates a willingness, and then at the last minute calls and 


Says he can't make it. He wants to save his strength. So in conclusion 
all Ican say is, I think this hearing should be adjourned until I get a 
further report from the doctor indicating when he will be available for 
further examination. 

MR. COHN: Mr. Examiner, I have no objection whatsoever to a 
reasonable postponement of the hearing. Mr. Doerfer was good enough 
last night to call me at the house, and I told him that obviously if Mr. 
Schafitz was ill, fairness required a postponement. Consequently, inso- 
far as that is concerned, sir, I have no problems whatsoever, and I will 
go along with any reasonable postponement. 

The only thing I do trust is you will take only as argument of counsel 
the question of Mr. Schafitz' health during the period of time that he was 

1000 __—ttestifying. We have been presented with no evidence as such of bad 
health by Mr. Schafitz dur ing the course of his examination, and I don't 
want it to arise in the future. I don't want an argument to arise in the 
future that Mr. Schafitz was ill during the course of his testimony and 
therefore there are excuses or explanations as to what some of his testi- 
mony may have been. I am dividing the two things up into two separate 
parts, sir. One part is what we have heard today from Mr. Doerfer, 
which I am happy to accept at face value, and attempt to proceed in the 
future as to whatever course of action you contemplate it may be. 

As far as the past is concerned, I just want to be sure that Mr. 
Doerfer's observations are not those of a physician, but rather those of a 


counsel representing Mr. Schafitz. That is all I have to say. 
* * * * 
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1025 September 10, 1962 

* * * * 

1058 Q. No prior understanding prior to November 12, 1958, as to 
any funds to be furnished by the Lorain Journal Company with respect 
to the reimbursement to you for your cost of construction or otherwise? 
A. The only understanding is that they were to discuss and write up the 
proposal and I would have to November 12th to sign it if I wanted to go 
through with the deal. 

Q. You would have up to November 12 to sign it if you wanted to 

1059 go through with the deal? A. No. 

Q. Isn't that what you just stated? A. It was drawn up and it was 
agreed there was no agreement until I signed a formal written agreement. 

Q. The skeleton of the agreement was understood? A. Talks were 
held and we talked freely with one another. 

Q. Didn't you reach a common understanding of what would be set 
forth in the November 12, 1958 agreement, prior to that date? A. There 
had to be an understanding of what we were talking about in order to have 
it typed up. 

Q. When did you reach this agreement? Wasn't it prior to Novem- 
ber 1958? 

* * x * 

THE WITNESS: Well, agreement for the Journal to propose a 
written proposal. Yes, there was an agreement to that intent before 
November 12, 1958. There had to be because the agreements couldn't 
be drawn up on that date. 

* x * * 


1061 Q. At any point in time in July, August or September 1957 did you 
speak to anyone in Lorain, Ohio, and express a statement to this effect, 
that you didn't have sufficient funds to construct WWIZ, that you needed 
funds to do it? A. Certainly not. 

Q. Did you go to anyone at the Lorain Journal and express such 
view or opinion or make such statement? A. Certainly not. 
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Q. Did you contact Mr. Harry Horvitz at the Lorain Journal and 


ask him if he were interested in coming into the venture with you, putting 
up sufficient funds to construct WWIZ? A. Certainly not. I received a 
telephone call from Mr. Horvitz; that is the first time I knew there was a 


Harry Horvitz in existence, and I have said before -- stated the sequence 


of events that followed his first telephone call to me at Farrell, Pennsyl- 
vania. | 

Q. At the time you saw Mr. Horvitz, whether you contacted him or 
he contacted you, you did reach an understanding, at least loosely, with 
respect to the agreement to be drawn up between the parties? A. Mr. 

1062 Horvitz was doing a lot of talking and I was doing a lot of listening, 
and I had no agreement or understanding in my mind. It was all reserva- 
tions. 

* * * * 

1063 Q. Mr. Schafitz, the contract between yourself, of November 12th, 
1958, and the Lorain Journal Company, called for the disposition of 200 
shares of preferred stock and 200 shares of common voting stock, did it 
not, andfor the 200 sharesd preferred stock the Lorain Journal was to 
pay $20,000, is this not correct? A. Yes. 

Q. And for the 90 shares of common voting stock they were to pay 
$400 a share, or $36,000? A. Yes. 

Q. And you retained 110 shares of stock? A. That is right. 

Q. For the 90 shares of common voting stock the price was 
$36, 000 or $400 a share, mathematically that would be correct? A. Yes. 

Q. So at that point in time presumably the balance of the 110 shares 

1064 at $400 a share was $44,000? A. Yes. 

Q. You were to receive eventually a total of $20, 000 for the initial 
sale of preferred shares; that is the transaction involving preferred shares, 
and the sale of the common voting stock, that adds to $36,000 and $20, 000, 
and was to be the $56,000? A. There was a $36, 000 transaction. 

Q. And the balance represented by the 110 shares at that point in 
time was apparently $44,000? A. Yes. 
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Q. And the two, $56,000 and $44,000, add to what sum, sir? 
A. $100,000. 

* * * * 

Q. Mr. Schafitz, there did come a time when Lorain Journal 
Company and yourself came to an agreement with respect to the acquisi- 
tion of the balance of the common voting stock, is that not correct? 

A. Yes. 

1065 Q. Do you know the date of that agreement off-hand? A. The 
date of the agreement for the sale of the balance of the common voting 
stock? 

Q. Yes, sir. A. The formal agreement submitted to the Com- 
mission? 

Q. Yes, sir. A. Didn't you refer to that date just a few mom- 
ents ago? Isn't that June -- 

Q. No, sir, Ididnot. A. Then I misunderstood the prior ques- 
tion. Iassumed June 5th was the date we entered into the agreement. 
My recollection was incorrect then. 

Q. Do you wish to change your testimony on that point? A. Yes, I 
would like to. 

* * 

BY MR. LETTERMAN: 

Q. Iask you, sir, if you wish to change your testimony on that 
point? A. I would like to have the question restated and I may or may 

1066 not change my testimony. 

PRESIDING EXAMINER: As I understand what the witness is 
saying is that he does not recall specifically the date he entered into the 
agreement to dispose of the last 90 or 100-odd shares; that he had 
assumed the June 5th date you gave was the date of that agreement, but 
apparently he is saying he has no independent recollection. 

MR. LETTERMAN: That is right. But now he further states that 
he desires to change his testimony because he predicated his answer on 
a misunderstanding as to the significance of the June 5, 1961 date. 


415 
[TR.1072] 
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PRESIDING EXAMINER: Do you have any objection to giving him 
the date of the agreement? 

MR. LETTERMAN: Not at all, but in view of his statement I think 
the Broadcast Bureau and the Commission itself would certainly want to 
give this witness a full opportunity to clarify any testimony he now feels 
is improper or incorrect. 

PRESIDING EXAMINER: Give him the date the formal agreement was 
executed on and we will see if he wants to change his testimony. 

MR. LETTERMAN: Rather than that, may I show him the agreement? 

PRESIDING EXAMINER: Certainly, sir. 

THE WITNESS: When you say "entire interest" do you mean the bal- 
ance of the stock, or -- there already has been a portion sold. There was 

1067 never an agreement to sell the entire stock in one -- at one time. 

BY MR. LETTERMAN: 

Q. Are you asking me a question? A. No, Iam saying there was 
never an agreement to sell all the stock at one time. There was an agree- 
ment to sell 90 shares of voting stock and subsequently there was an agree- 
ment dated May 2, 1961, as I have now refreshed my memory, to sell 110 
shares. But there was never any agreement at any time to sell all 200 
shares of common stock at a price of $100, 000 or any other price. 

* * * * 

1072 Q. There was or is an agreement in existence dated November 12, 
1958 which as of that date spelled out your mutual under standing between 
yourself and the Lorain Journal Company for the sale of 200 shares of 
preferred stock and for the sale of 90 shares of common voting stock, is 
that right? A. There is an agreement dated November 12, 1958 between 
myself and the Lorain Journal Company. The details of that agreement -- 
the agreement itself speaks for itself. 

Q. But it calls for the sale of 200 shares of preferred stock, does 
it not? It does call for the sale of 200 shares of preferred stock? A. I 
believe so. | 


Q. And for 90 shares of common voting stock? A. I believe it does. 
Q. If there were 200 shares of outstanding common voting stock 
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that would mean as of November 12, 1958 you were selling approximately 
a 45 percent interest in the corporate entity? A. Exactly 45 per cent. 
1073 Q. When did you come to an understanding, or did you ever come 
to an understanding with respect to the specific number of shares, 90 
shares of common voting stock, and with respect to the specific number 
of shares, 200 shares of preferred stock to be soldto The Lorain Journal? 

Basically did you arrive at an understanding either express or im- 
plied prior to November 12, 1958 with respect to the specific number of 
shares that were to be acquired by The Lorain Journal Company? A. Yes. 

Q. When did you arrive at this agreement? A. I don't know the 
exact date, but it was in my mind Mr. Horvitz was, as I said, doing a lot 
of talking and I suggested that he write up a proposition. But the night 
before I signed that agreement I wasn't decided whether I would sign it or 
not. 

Q. Iam not asking what your state of mind was when you entered 
the room to sign the agreement. Did you have the general outline of an 
agreement that was finally embodied in the November 12, 1958 agree- 
ment prior to November 12, 1958? A. Yes, there was an outline pre- 
sented by Mr. Horvitz. 

Q. That is the outline Iam talking of. When was that outline pre- 
sented? Was it in July when you first met with him, or was it in Septem- 
ber? A. It didn't take shape immediately. It sort of, as we talked -- 

1074 he made it more -- it developed into more specific terms as time 
went on. 

Q. The conversations of you and Mr. Horvitz commenced in July 
1958, did they? A. Whatever the date was that I received that telephone 
call. I don't believe I called on Mr. Horvitz until September. 

Q. Let's take September. When in September did you call on Mr. 
Horvitz? A. The early part of September. I called on him at the 
Horvitz Company in Cleveland. 

Q. And decided what? A. On that date he did not propose any 
such specific stock numbers. 

Q. As of September 15th there hadn't been a decision as to the 
90-110 split? A. No. 
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Q. How about as of the 21st of September? A. Whenever Ted 
Macejko -- as I recall, Ted Macejko prepared a corporate form calling 


for so many shares. He prepared an application for a corporation char- 
ter -- did he not? 


Q. Well, Iam asking you-- A. As Irecall, he did. 


Q. That is not responsive to the question. Iam asking you when 
1075 you reached this understanding? A. Iam leading to that. Because 
whatever date that was - 

Q. Whatever date the corporation was formed it was after that, is 
that it? A. It was about that time. Because Mr. Horvitz would have 
been talking in terms of some number of shares. 

Q. It was about the time that the corporation was formed? A. So 
naturally the corporation being -- 

Q. It was about the time the corporation was formed that you 
reached a tentative agreement with Mr. Horvitz on behalf of The Lorain 
Journal to purchase 90 shares of common voting stock and 200 shares of 
preferred stock? A. I wouldn't call it even a tentative agreement. It 
was only letting me know if I wanted to sell this would be the form that it 
would be most salable in. 

Q. Did you take any steps in reliance upon this under standing that 
you reached with Mr. Horvitz, as nebulous as it was? A. I organized 
the corporation. 

Q. Did you do anything else? A. I transferred the license to that 
corporation. 

Q. Did you file any reports with the Commission concerning same? 
A. Concerning what? 

1076 Q. Concerning the transaction in question. A. I didn't feel there 
was a transaction involved involving myself and Mr. Horvitz. All the 
transactions involving the corporation were filed. 

Q. At the time you filed the appropriate forms with respect to the 
corporation, do you recall what your representations were to the com- 
mission with respect to the stock ownership? A. Yes. 2 The stock 
ownership would be in my name. 
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Q. How many shares? A. I believe 200. 

Q. How many shares did you represent you owned as of the date 
you filed BAP-403? A. 200, wasn't it? 

Q. Iasked you the question. Do you recall that was 200? A. Well -- 

Q. As of that date you did own 200 shares? A. Five years ago, 
it is hard to remember specifically. It is hard to recall specific numbers 
five years later, but - 

@. As of October 29, 1958 you were the holder and owner of 200 
shares of common voting stock of WWIZ, Inc. » were younot? A. Yes. 

* * * * 

1108 Q. Am I to understand that you had no part in the adoption of these 
resolutions? A. Oh, Ihad the largest part. 

Q. Did you? Would you explain what part you had, what knowledge 
you had of the adoption of these resolutions to open bank accounts? A. The 
fact that they were all opened at my direction. 

Q. They were? A. Yes. 

* * * 

1164 September 11, 1962 

* * * * 

1178 Q. Now, during the same period of time we are talking about, who 
was responsible for notifying the Federal Communication Commission, 
District Office, in the event of temporary deficiencies and technical Oper - 
ation of the stations such as failure of the indicating instrument requiring 
repair? A. Mr. Sanford Schafitz. 

Q. Or temporary operation with less than licensed power? A. 
Sanford Schafitz. 

* * * 

1236 SANFORD SCHAFITZ 
having resumed the witness stand testified as follows: 

CROSS EXAMINATION (continuing) 


BY MR. COHN: 
* 
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1252 Q. Now, Mr. Schafitz, at one point in response to Mr. Letterman, 


you stated that Mr. Kane was present at the meeting of November 1, 1961 
for purposes of consultation. 

Now, did you consult about programming? A. No. 

Q. Did you consult about staff? A. No. 

Q. Did you consult about the financial situation of the company? 
A. No. 

* * *  O* 

1261 Q. Sir, to turn a moment to a different subject, in response to 
questions from Mr. Letterman, there was some indication that one of the 

1262 Director's meetings, Mr. Wickens complained he wasn't receiving 
enough information. 

Why hadn't you been providing him with this information? 

* * * 3 

A. Well, I didn't know that he -- there would be any great value in it 
and I just felt that basically my feeling was that I -- under the Commis- 
sion Rules, I had 55 per cent of the station and therefore the operation of 
the station was predominantly my responsibility as the controlling stock- 
holder. 

I felt that -- never asked for the -- if he had asked for it, or if it 
had been suggested to me, I would have no objection to letting him have 
it; but it never occurred to me to make the effort to keep him fully in- 
formed because I felt the operation of WWIZ was -- rested principally 

1263 onme. | 

* * * | * 

1266 PRESIDING EXAMINER: Keep your voice up, Mr. Schafitz. 

THE WITNESS: I'll try not to pass out. 

MR. COHEN: Mr. Examiner, if the witness is ill -- 

PRESIDING EXAMINER: I'm sorry, I did not know your condition. 
You wish to adjourn for the day? 

THE WITNESS: I'll see. Let's continue. Let's re what happens. 

PRESIDING EXAMINER: Just a moment, Mr. Schafitz. 
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1267 We have no desire, if your malady is returning, to force you to 

testify. 

THE WITNESS: I don't know what's returning, but I -- Iam quite 
weak right now, but I will - - 

PRESIDING EXAMINER: If you feel you cannot continue, will you 
call it to my attention, immediately ? 

THE WITNESS: I will. 

PRESIDING EXAMINER: Please, do so. Do not hesitate to do so. 

MR. COHEN: Mr. Examiner, may I say at the very least, I would 
not object to an additional recess being given to the witness. 

I don't believe anyone should be called upon to testify under this 
condition. 

I don't think I should be called upon to question in this situation. 

MR. LETTERMAN: Mr. Examiner, I feel very strongly, if there 
is any indication of this witness having a recurrence of the illness, of 
the type he was confronted with prior, or any other times, in view of the 
circumstances -- Mr. Doerfer, don't you have a statement to make? 

MR. DOERFER: Yes. 


The statement I have to make is this. A temporary recess isn't 


going to cure this thing. 

What we have to do is to get down to the meat of this thing to get the 

1268 relevant testimony and get this man off the stand. 

I would say this is almost inhuman for a man to be expected to with- 
stand this sort of extended questioning on and on and on. 

MR. LETTERMAN: The man just testified he felt he couldn't go 
on -- he might pass out. 

Under those circumstances, the Broadcast Bureau doesn't feel -- 

MR. DOERFER: I can't put myself in the place of the witness. If 
he wants to try to complete the day -- if he feels it's to his ultimate wel- 
fare to get through and to get off the stand, I think he should have the 
opportunity to do that. 

PRESIDING EXAMINER: The witness has indicated he feels he can 
continue, at least for the moment, and he will direct the Examiner's 


ae? | [TR.1273] 


attention to any worsening of his condition. 

Go ahead, Mr. Cohen. 

* * * Ok 

1271 Q. Mr. Schafitz, you testified with respect to the fact that no 

dividends were declared at the November 1, 1961 Board of Directors 
Meeting as indicated by the Minutes and thereafter, Mr. Letterman 
asked you whether the May, '61 contract to sell the 110 shares had 
anything to do with this and you answered, "No". | 

Assuming that my recitation is correct, is this still your answer 
now? A. The decision to sell WWIZ was not based on any one consider - 
ation. 

1272 It was a group of considerations. 

Certainly, if it was practical for me to operate WWIZ ona highly 
profitable basis, if I didn't have the business problems that existed at 
WWIZ, if WWIZ could have been managed effectively by the manager 
that I had there, if the business community in Lorain had been more 
receptive to service offered by WwWIZ; assured if it wasn't such a business 
problem, I would, of course, have kept the station, because obviously 
it would have provided me with income to supplement the losses of WXTY. 

But we can't deal with "if's", so I'm faced with a real business 
situation. 

WWIZ was selling radio advertising on the market place and not 
enough customers were coming in the front door, so WXTV was ina 
position where it needed help and I have stated on the record it was my 
dream to build and fulfill the obligations of WXTYV to the ‘Commission 
and to the public and therefore I was not ready to take WXTV off the air 
and go back to my attempt to develop WWIZ again. 

I rather elected to sell the station to Lorain Journal which was 
eager to operate it and develop it and devote my full attention to WXTV. 

Q. Are you feeling well now, sir? A. Well, after a couple of 
days of hearings, I generally don't feel well, because this -- 

1273 MR. COHEN: The reason I asked, and I'm not being supercilious 


when I say this, when I say that, nor am I being indicative; but that 
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question -- that answer bore no relation to the question I asked. 

Either my question was so poorly phrased that no one can under- 
stand it, which I can concede, or this witness is spanning a potential of 
wandering and I ask the Examiner if I should go on. 

MR. DOERFER: I think it was responsive. Re-read the question. 
I thought it was a pretty broad question. 

MR. LETTERMAN: I agreed entirely with Mr. Cohen, the answer 
bore no relationship whatsoever. 

Now, I'm wondering -- the Broadcast Bureau is very sensitive in 
this area for reasons -- if Mr. Schafitz is not able to go on, we would 
like to continue this hearing until he then is physically able to go on, Mr. 
Examiner. 

You re-read the question and see how it bears relationship. 

MR. COHEN: Mr. Examiner, I'm really genuinely trying to be help- 
ful to the witness. 

PRESIDING EXAMINER: I fully appreciate that. 

MR. COHEN: If this witness is unable to go on, I'll continue -- 
T'll rephrase the question. 

MR. LETTERMAN: And I'm concerned for other reasons. 

MR. COHEN: I don't want the witness to do so if he is unable to 
go on. 

1274 THE WITNESS: I thought you said no dividends were paid. The 
station was not able to pay dividends. 

It certainly was a contributing factor to the condition to pay. 

I see nothing -- supercilious or unrelated to that. 

MR. COHEN: I didn't mean to suggest you were. 


I was just trying to negate the possibility I was a wise guy. 
* * * * 


1277 Q. Now, let's take, for example, Mr. Leonard Schafitz, during 
the period you have just indicated. 


I want to understand just exactly what he did as office manager 
or program personnel, or whatever he was; because you quarrelled 


about my use of the word ''manager". 
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Let me ask this question, specifically. Did Mr. Schafitz make 
the day to day decisions as to programming and answer aay to day ques- 
tions as to programming? 

MR. DOERFER: Where? What station? 

MR. COHEN: The Station WWIZ, during the period he was man- 
ager. : 

All I want to do at this point is understand what pananee” means, 
what he was manager of. 

MR. DOERFER: Yes. 

1278 A. He had nothing to do with program policies, but he did assist 
and make the day to day program laws and so he would -- in that case 
would be making programming decisions, in conformity with policies 


that he understood that I would present on my weekly visits to Lorain. 


Q. Was this characteristic of all the people we have named, with 


the exception of Mr. Skelly, that they would exercise similar authority? 
A. Yes, certainly. Yes, sir. 

Q. Did they make the determinations as to whether or not to accept 
particular pieces of commercial continuity? A. Particular pieces in 
accordance with the policy that was set up. 

Q. Did they make the determination as to whether or not to accept 
particular advertisers over the station? A. Yes, although you very 
seldom, of course -- advertising would be rejected if it were. It would 
usually be referred to me for final decision. 

* * * 

SANFORD SCHAFITZ 
having been temporarily excused resumed the stand. 
CROSS EXAMINATION (resumed) 

BY MR. COHEN: 

* * * /O* 

1290 Q. Mr. Schafitz, when the corporation was first formed, there 
is a permission -- which is in evidence, that your salary was approxi- 
mately $100.00 a month. 

When was your salary raised to $200.00 a month? A. Well, I 
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believe there is something either in the Minutes or somewhere -- it was 
on a Sliding scale. 
First year, $100.00. Second year, $200.00 and the third year $300. 00. 


* * * 


September 12, 1962 
* * 
CROSS EXAMINATION (resumed) 

BY MR. COHEN: 

Q. Mr. Schafitz, I believe when we terminated our session yester - 
day, I phrased a question which I don't believe was answered, concerning 
the terms of the pending agreement with the Lorain Journal. 

It was my understanding that you have testified that to this point 
you have received $5, 000. 00 and that there is an obligation remaining 
of approximately $65, 000. 

Is that corrent? A. That is correct. 

Q. Now, sir, have any additional payments been made to you, or 
on your behalf? A. No. 

1337 Q. I hand you, sir, a copy of what is now in evidence as Exhibit 3-ee. 

This is a letter dated December 14, 1961. 

Doesn't this indicate that an amount of money has been paid to Mr. 
Schafitz, amount in the sum of $3, 000. 00 and that part of this money is 
to be charged against the $65, 000.00 which is due and owing to you? 

THE WITNESS: May I have the phraseology of that question? 

MR. COHEN: May it be read back, please? 

PRESIDING EXAMINER: Please read it, Madam Reporter. 

(Preceding question read by Reporter.) 

A. No. 

No, this letter shows a sum of $3, 000.00 has been paid to Leonard 
Schafitz and it also expresses Mr. Horvitz' position that any excess over 
a reasonable compensation will be deducted from the final purchase price. 

It's his position. 

In other words, no agreement -- 

Q. Who is Mr. Mead? A. He is the--he is WWIZ, Inc.'s bookkeeper. 
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Q. And not withstanding this, he takes his direction from Mr. 


Horvitz according to this letter, does he not? 

MR. STOUT: I object. 

The letter speaks for itself. 

PRESIDING EXAMINER: The letter speaks for itself. 

The question is otherwise proper. | 

Rephrase it, Mr. Cohen. 

Q. Mr. Mead has paid an obligation of the corporation to Mr. 
Leonard Schafitz, in accordance with the directions given to him by Mr. 
Horvitz, has he not? 

MR. DOERFER: That's objected to on the ground the best evidence 
is the letter speaks for itself -- the correspondence and the record. 

PRESIDING EXAMINER: I'll sustain it again. 

It's still based on the conclusion of the witness from this letter 


which speaks for itself, Mr. Cohen. 
Q. Mr. Leonard Schafitz is your brother, is he not? A. Yes, he 


Q. During the period prior to December 14, 1961, he was employed 
as a salesman by the station, was he not? A. Yes, he was. 

Q. Was the salary to be paid a salesman by the station, ordinarily 
discussed with Mr. Horvitz? A. Well, in the case of sales manager, 
it was usually discussed, yes. 

Q. As President of the corporation, you could not determine what 
an appropriate compensation for the sales manager was? A. I did deter- 
mine, but I always discussed the matter. at the request of Mr. Horvitz. 

1339 Q. Do you know whether or not this check was accepted by Mr. 
Schafitz, Mr. Leonard Schafitz? A. Yes, it was. 

Q. This letter of December 1, 1961 -- I'm sorry, strike that. 

This letter of December 14, 1961, refers, does it not, in part toa 
prior letter of December 1, 1961? A. Yes, it does. 

THE WITNESS: Could I just have it a minute? 

MR. COHEN: You certainly may. 


[ TR.1339] ay 

Miss Reporter, do we have the record copy of these exhibits with 
us? May I have one of the record copies to make available to the witness ? 

(Exhibit submitted to witness) 

Q. I believe your last statement was that your answer stands ? 

A. Yes, sir. 

Q. During the period in question, wasn't Mr. Mead an employee, 
officer, or director of the Lorain Journal? A. He is an employee. I 
don't know if -- I don't believe he's an officer or director. 

Q. He is an employee of the Lorain Journal? A. Yes, sir. 

1340 Q. He is also your bookkeeper? A. Yes, sir, that is, the cor- 
poration, WWIZ' bookkeeper. 

Q. At what point in time did he become the corporation's book- 
keeper? A. Well, after -- 

MR. STOUT: Lorain Journal? What corporation? 

MR. COHEN: WWIZ. 

A. After Mr. Wilt was relieved of that duty, I don't know just 
what the date of that shift was. 

I-- well, it was -- seems to me it was somewhere around the end 
of 1960 that Mr. Wilt changed -- changed his duties. 

Q. Mr. Wilt was also an officer, director, or employee of the 
Lorain Journal, was he not? A. He was an employee, to my knowledge. 

Q. Mr. Wilt did not keep the books of the corporation -- I'm sorry. 

Mr. Wilt did not keep any books for either WWIZ, as an individual 
ownership? A. Qh, no. 

Q. Mr. Wilt commenced his services subsequent to the time WWIZ 
became a corporation? A. He commenced his services sometime after 
November 12, 1958. 

Q. Mr. "Schafritz" -- Mr. Schafitz, did you ever reply to this 
letter of December 14, 1961, by another letter? A. No, I did not. 

1341 I replied by telephone. 


Q. Is there any written document which contradicts the assumption, 
expressed in this letter December 14, 1961 -- 
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MR. DOERFER: That's objected to. 
That's objected to. 
PRESIDING EXAMINER: On what ground, Mr. Doerfer? 
MR. DOERFER: It's asking for a conclusion as to whether or not 


[TR.1342] 


any writing contradicts. That certainly is a question of JMement, and 
besides, it's not very specific. 

He should call attention to some correspondence which he thinks 
contradicts it. 


MR. STOUT: I -- 
PRESIDING EXAMINER: The question is basic -- excuse me, Mr. 


Stout ? 

MR. STOUT: I object further, on the ground there isn't necessarily 
an assumption in the letter, and if there is, it should be pointed out in the 
question. | 

PRESIDING EXAMINER: The question -- the point, I think you are 
trying to get at, is proper, Mr. Cohen. 

However, I will sustain the objection for lack of precision. 

MR. COHEN: I will rephrase the question, sir. 

Q. Mr. Schafitz, this letter indicates that the $3, 000. 00 is being 
paid to your brother with the understanding that the excess over reason- 
able compensation will be deducted from the final purchase price to be 

1342 paid to you. 

MR. STOUT: I object to the question, because that isn't what the 
letter says. ! 

PRESIDING EXAMINER: I know you hadn't completed your question, 
Mr. Cohen, but again, I must sustain your stating -- it's not clear whose 
assumption this is, from the question. : 

Q. This letter indicates that Mr. Mead has conferred with Mr. 
Horvitz. 

On this basis he is going to pay $3, 000.00 to your brother, Leonard 
Schafitz, with the understanding that the excess over reasonable compen- 
sation will be deducted from the final purchase price of wwIz, Inc., 
which purchase price will be owed to you, individually. 


[ 1342] 
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MR. DOERFER: Well, I object to that on the ground it calls for 
hearsay as to what the understanding between Mr. Mead and Mr. Horvitz 
is, and on the second ground, the letter speaks for itself. 

PRESIDING EXAMINER: I will overrule the objection now. 

I.think it's sufficiently clear. A. The final purchase price re- 
ferred to in this letter is the contract price of $70, 000.00. 

Q. Right. A. Reasonable compensation was never determined. 

Q. Right. 

And this understanding still stands ? 

A. Yes. 

Q. At this point? 

It's never been contradicted? A. That's right. 

Q. Would you turn to the prior letter of December 1, 1961, Ex- 
hibit 3-dd. 

Quote, "I feel this is an unusual item and would like you to take it 
up with Mr. Horvitz." 

Is it the customary practice in your corporation for your bookkeeper 
to tell you what an unusual item is and under what circumstances you, as 
President of the corporation, must discuss such an item with one of the 
directors? 

Q. It's unusual that that happens. Q,. It did happen here, did it 
not? A. Yes, it did. 

Q. Can you tell us in how many other instances the same thing 
occurred? A. Not too many. 


* * *x 


1390 September 13, 1962 
* * 
1406 HARRY RICHARD HORVITZ 
was called as a witness and, having first been duly sworn was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. STOUT: 


[ 1415] 
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Q. Mr. Horvitz, will you please state your name and address? 
A. Harry Richard Horvitz, 16860 Shaker Blvd. 5 Shaker Heights, Ohio. 

Q. What is your connection with the Lorain Journal Company ? 
A. Iam President and Publisher of the Lorain Journal Company. 

Q. Are you a member of the Board of Directors? A. Yes. 

Q. And what is your connection with WWIZ, Inc. ? 

MR. COHN: I object, Mr. Examiner, to the word "connection". 
"Connection" is a rather loose laymen's word. 

When it's asked about official positions, I have no objection. 

PRESIDING EXAMINER: [I'll overrule the objection. 

I think the witness understands the question. | 


A. Iam a Director of WWIZ, Inc. 
Q. Will you please state whether or not the Lorain Journal Com- 


pany is a stockholder of WWIZ, Inc.? A. Yes. 

* x * * 

1414 Q. Now, following the mailing of Lorain Journal Exhibit No. 2, did 

you have a meeting with Mr. Schafitz? A. Yes. 

* * * : * 

Q. Now, what occurred at this meeting? A. This meeting, Mr. 
Schafitz came in to my office in Cleveland and we first intro duced our- 
selves. 

He told me of his background, how he had been successful in finding 
a frequency in Lorain and I told him of our publishing a daily newspaper 
in Lorain, and having a great familiarity with the community and I told 
him that we would be interested in becoming associated with him in the 
ownership of this radio station in purchasing a minority interest in the 
radio station. 

Sanford explained that he was interested in building a TV station 
in Youngstown, that was a unique operation and that it was the only, 

1415 according to Sanford, the only non-network UHF TV station in the 

United States. 

It was pioneering in a new field and that he felt that it was -- he 
was going to be accomplishing something very great if he were able to 
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put this station on the air and make it a success. 

But he explained that he was in need of some additional financing 
for his TV station; that he would look favorably on selling us a minority 
interest in this station in Lorain. 

We also discussed the competitive situation in Elyria-Lorain. 

I told him of the fact that WEOL was the only radio station with 
any local ties at all and there really was no local radio station in the 
city of Lorain and that I felt that he was going to have a great deal of 
difficult competition from WEOL. 

I told him, so that there would be no possible misinterpretation, 
that WEOL had filed a large lawsuit against the Lorain Journal Company 
and they were competing with us in every way possible and that they 
were no friends of the Lorain Journal. 

And I believe I told him, that Marcus Cohn was the owner of a 
third of that lawsuit and, himself, was a radio attorney in Washington -- 
was our participant in this suit against the Lorain Journal Company. 

And Sanford had a great deal of hope for a local radio station in 
Lorain. 

* * * * 

1417 A. He stated that he had a great deal of confidence with the fact 
there was no radio station in a city Lorain's size, it could be a very 
successful operation. 

Then he stated that he felt that he wanted to receive somewhere 
around $55, 000.00 for a -- 

MR. COHN: Mr. Examiner, I object to the witness testifying as 
to what Mr. Schafitz told him. 

I have no objection to the witness testifying to what he told Mr. 
Schafitz. 

MR. STOUT: Mr. Examiner, Mr. Schafitz is a party to the hear- 
ing and the question is whether there's been a transfer of control. 

Now, if we can't put in evidence as to discussions between the two 
principals, it's going to be very difficult to try this case. 

The record is replete with testimony as to discussions. 
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Principally, the testimony is a result of cross examination. 


MR. LETTERMAN: Mr. Examiner, I would agree that -- witha 
portion of the remarks. 

I just call one distinction to the fact -- 

MR. DOERFER: Tom, you just have to raise your voice. 

Can't hear you. 

MR. LETTERMAN: I just call the Examiner's attention to one dis- 
tinction, even though he is a principal, even though he isa party to the 
proceeding. He's no longer in the hearing room. 

1418 MR. DOERFER: Because he's been excused. 

PRESIDING EXAMINER: Objection will be overruled -- proceed. 
A. After -- Mr. Schafitz explained he owned this station, WWIZ, in his 
own name and I stated I did not believe that we would be interested in 
becoming a partner with him as a partnership. 

It didn't seem practical to me and that it was my opinion that if he 
desired to sell a minority interest to us or to anyone else, that the 
proper form would be to organize a corporation, and issue stock and sell a 
minority interest in the stock. | 

Mr. Schafitz stated that he had never had experience with a corpo- 
ration, but that he saw no objections to a corporate form. 

He stated that he needed around $55, 000. 00 and that his impression 
was that the station was -- his statement was, the station was worth 
$125, 000. 00. | 

I stated that I did not think it was worth that much and that we would 
not be willing to pay $55, 000.00 for a minority interest. 

Sanford stated that he felt he needed that money and that that's what 
he would only consider the minority interest for. | 

I suggested to Sanford that there may be a way that we could figure 
out to provide him with his $55, 000.00 and still maintain a control of the 
station, not transfer more than a minority interest to us. 

1419 And I suggested the possibility of either a loan or the corporation 
issuing preferred stock. 
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Mr. Schafitz stated that he would have no objection to either of 
those bases and he stated he would proceed to organize a corporation 
authorized to issue both preferred and common stock. 

At the end of the meeting, I introduced Mr. Schafitz to Mr. Frank 
Kane who is a Certified Public Accountant and Attorney and has had 
experience as a revenue agent and volunteered that we would be willing 
to provide Frank's knowledge free of charge to Sanford in attempting to 
set up a corporation and to do it in a way which would not create tax 
problems for Sanford. 

I also introduced him to my brother, who happened to be in the 
office. 

We discussed, in general, each other. 

He explained that his training had been primarily as an engineer 
and I stated that we had had many engineers working for us and that we 
had found them to be the most honorable profession so far as being 
high-type people. 

We were used to working with engineers and that I could see the 
possibility of our working out a friendly relationship at this time. 

MR. DOERFER: On behalf of all the Bar Associations of the 
country, I object to that qualification. 

BY MR. STOUT: 

1420 Q. Was there ever any understanding reached between you and 
Mr. Schafitz at this meeting, that whether or not stock would be sold 
to the Lorain Journal after the corporation was organized? A. There 
was, at this meeting, no agreement or understanding at all. 

The only agreement was that Mr. Schafitz would organize a corpo- 
ration so that he could sell either us, or some other party, a minority 
interest. 

Q- Subsequent to this meeting, did you receive any telephone calls 
from Mr. Schafitz? A. I don't recall the exact date, but I did, and he 
informed us -- 

MR. COHN: I object, Mr. Examiner. 

That question is simply, "Did you receive any telephone calls?" 
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The answer is either "yes" or "no". 

A. Yes. Yes. 

Q. Can you please state the approximate date? A. Approxi- 
mately the tenth of September. 

Q. What took place? 

What was said in this telephone conversation? | 

MR. COHN: May I ask who called whom? 

THE WITNESS: I do not recall who called whom. 

Q. Well, what took -- what was said? A. lIasked Sanford if he 
was proceeding to organize a corporation and he informed me that he 

1421 was having an attorney in Youngstown organize a corporation. 

He also told me that the attorney had requested -- had informed 
him that it was necessary to have a statutory agent for the corporation 
and I suggested an attorney, William Wickens who would be available, I 
thought, if Sanford had no one else, in mind. | 

Q. Do you know Mr. Wickens? 

Has he done work for the Lorain Journal Company? 

A. Yes. | 

Q. Are there other attorneys in Lorain, in Cleveland, that have 
done work for the Lorain Journal Company ? | 

MR. COHN: I would object to the question about Cleveland, Mr. 
Examiner. 

I think that's irrelevant. 

I think the question about other attorneys in Lorain is relevant. 

PRESIDING EXAMINER: I will sustain it. 

A. There are other attorneys in Lorain County who have done work 
for the Lorain Journal Company. | 

Q. Is Mr. Wickens on a retainer basis with the Lorain Journal 
Company? A. No. 

Q. Has he ever been? A. No. 


1422 Q. Now, subsequent to your -- this telephone conversation with 
regard to the statutory agent, what was the next thing that happened 
that you were aware of? A. Some time the end of September we 
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received from Mr. Schafitz a copy of the Articles of Incorporation as 
set up by Mr. -- by his attorney in Youngstown. 

Q. And did you ever receive copies of the Code of Regulations and 
the By-laws? A. Yes, I -- we did. 

Ibelieve at the same time or a little later date, we received 
copies of the original Code of Regulations and By-Laws as set up by 
Mr. Macejko. 

MR. COHN: That's the Youngstown attorney -- yes. 

MR. STOUT: How do you spell it? 

MR. COHN: M-A-J-E-C-K-O. 

MR. DOERFER: No. It's M-A-C-E-J-K-O. 

Q. Did you review the Articles of Incorporation? A. Yes, I did. 

Q. After you reviewed them, what happened? A. After review- 
ing the original Articles of Incorporation, I was not satisfied that the 
Lorain Journal Company wished to become the minority stockholder in 
this corporation or a purchaser of preferred stock. 

First, there were -- there was one thing which I had mentioned 
to Sanford Schafitz prior, which was not included in the Articles of 

1423 Incorporation and; secondly, I was informed by legal counsel that 
the reference to preferred stock is not in accordance with the laws of 
Ohio. 

Q. Now, did certain letters from the office of the Division of 
Securities of the State of Ohio, come to your attention? A. Yes. 

* * * * 

1425 Q. Now, did atime come when you had further discussions with 
Mr. Schafitz regarding the purchase of interest with WWIZ, Inc. ? 
A. Yes. 


Q. Approximately when? A. Approximately after -- right after 
the fifteenth of October. 


Q. And where did these discussions take place? A. It's my 
impression, they took place over the telephone. 


1426 Q. And what was said in these discussions? A. Mr. Schafitz 
informed me that the Commission had approved the transfer of his 
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station to his corporation and that -- and I told him that I was not satis- 
fied with the Articles of Incorporation or the provisions for the preferred 
stock, and I volunteered to have Frank Kane prepare proper amendments 
to the Articles of Incorporation and provide a proper description of the 
preferred stock so that it would meet the state requirements. 

Q. Now, during this telephone conversation, was there any agree- 
ment or understanding reached between you and Mr. Schafitz as to the 
purchase by the Lorain Journal Company, of a stock interest in WWIZ, 
Inc.? A. No. 

Q- Now, did you have further discussions, either by -- on the 
telephone or in person, with regard to the purchase of a stock interest? 
A. Yes. 

Q. Where and when did that take place? A. I believe there was 
a meeting. 

I'm pretty sure it was a meeting, rather than a phone conversation, 
around the twentieth or twenty-first of October. | 

Q. What was discussed at this meeting? A. At this meeting, I 
presented to Sanford, a suggested form of preferred stock which would 
provide that the stock would be a $100 par value preferred stock, and 

1427 that it would share to $100 in the liquidation of the corporation; that 
it would be a 6 per cent preferred stock; that it would deserve a dividend 


annually of $1, 200.00, plus that it would participate in the profits of the 


corporation. 

I explained that we were willing to purchase stock of this sort, 
rather than loan the corporation money. 

I explained my reasons. 

They were that interest on a loan to his new corporation would be 
taxable to the Lorain Journal Company at 52 per cent, ‘whereas dividends 
on a stock, would only be taxable at about 7-1/2 per cent. 

I explained, further, that this was a risk investment on our part 
and we felt that -- that I felt that the Lorain Journal deserved to parti- 
cipate in the profits of the corporation and Sanford said -- saw no -- he 
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stated that he had no objection to a preferred stock of this nature and 
that if we desired to purchase it that he would see no objection at that 
time to selling it to us. 

Q. Now, at this meeting, did you reach an agreement whereby 
you were to purchase preferred stock in WWIZ, Inc.? A. No, we 
reached no agreement. 

We -- it's hard for me to say -- we never shook hands, or wrote 
down the -- anything. 

We had somewhat of an understanding which either of us could 

1428 have backed out at, although we were sure enough that we would reach 
an agreement, that after Sanford had stated the financial difficulties of 
the new corporation, that we were willing to advance him on preferred 
stock $5,000.00 to the new corporation. 

Q. And did you so advance $5,000.00 to the new corporation -- 
A. Yes. 

Q. Wait a minute. 

-- in contemplation of the purchase of preferred stock? 

MR. COHN: Was it this meeting, October 20 or 21? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: Go ahead, Mr. Stout. 

Q. This meeting, October 20, 21 or 22 in my opinion, was any 
understanding reached with regard to the purchase by the Lorain Journal 
Company of any common voting stock? 

MR. LETTERMAN: Excuse me, Mr. Examiner, before the ques- 
tion is answered, may I have the date in the question read, that -- 

PRESIDING EXAMINER: I believe he referred to an agreement 
October 21 -- but. 

MR. LETTERMAN: May I have the question, just the month, if 
I may have the month read back. 

MR. STOUT: October. 

MR. LETTERMAN: May I have it read back as it is? 

PRESIDING EXAMINER: Will you read it back, please? 
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(Preceding question read by Reporter. ) 

MR. STOUT: This is all 1958, is it not? 

THE WITNESS: No formal agreement was made. 

Q. Was there every any definite understanding reached for the 
purchase of common stock by the Lorain Journal Company? A. No. 

Q. Now, when was the first agreement reached with regard to the 
purchase of common stock of WWIZ, Inc.? A. The'first binding agree- 
ment was reached November 12, 1958. 

Q. Was there any binding agreement prior to ae 12, 1958, 
for the purchase of preferred stock of WWIZ, Inc.? A. There was no 
binding agreement as to the preferred stock. 

* * * l * 

1430 /Q. Mr. Horvitz, did you consider that you, as an officer of 
Lorain Journal Company, had a binding agreement with -- A. No. 

Q. (continuing) Mr. -- wait a minute -- Mr. Schafitz for the 
purchase of either preferred or common stock of WWIZ, Inc. prior to 
November 12, 1958? A. No. My understanding -- — 

* * * * 

Q. On November 12, 1958, the record shows there was a meeting 
of the stock holders and the Board of Directors of WWIZ, Inc. 

Did you attend that meeting? A. Yes. 

Q. Which meeting, stockholders or Directors, or both? A. I 
was present at both meetings. 

Q. Were you a stockholder at the time of the stockholders: meet- 
ing on December -- I'm -- strike that. 

1431 Was the Lorain Journal Company a stockholder at the time of the 
stockholders’ meeting on November 12, 1958? A. No. 

* * * : * 

Q. Did you request Mr. Wickens to become a director of WWIZ, 
Inc. ? A. No. 


1432 Q. Did any officer, director, or employee of the Lorain Journal 


Company, request Mr. Wickens to become a Director of WWIZ, Inc. -- 
* * * * 


[ 1432] aes 


A. To my knowledge, no officer or employee of Lorain Journal requested 


Mr. Wickens to be a Director. 

* * * * 

1434 Q. Have you ever had any discussion with Mr. Wickens, as to 
how he should vote in a meeting of the Board of Directors at WWIZ? A. No. 

Q. To your knowledge, has any officer, Director, or employee of 
the Lorain Journal Company, ever instructed Mr. Wickens as to how he 
should vote in such meetings ? 

* * 

1436 A. No. 

Q. Has Mr. Schafitz ever indicated to you, a desire not to have 
Mr. Wickens as a Director? A. No. 

* * * * 

1440 Q. Mr. Horvitz, what part have you played in the hiring of man- 
agement of WWIZ? A. I have played no part in the hiring of manage- 
ment. 

Q. Did you ever make a recommendation to Mr. Schafitz regard- 
ing the employment of a manager? A. Yes. 

Q. Will you please state the name of the man and the circum- 
stances? A. The name was Mendel Jones. 

* * * * 

1441 Just describe the circumstances of your effort to have him hired 
by the station. 

A. Circumstances were that Mr. Jones came to see me and stated 
that he understood that we had an interest in a radio station in Lorain 
and that he would be interested in a position as manager. 

I was sufficiently impressed with his qualifications that I suggested 
that he contact Sanford Schafitz and discuss the matter with Sanford. 

I recommended to Sanford that he give Mr. Jones very careful 
consideration since he impressed me as having all the qualifications of 
a capable manager. 

Mr. Schafitz did not hire him. 
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Q. Did -- prior to the hiring of Mr. Simmers, did you talk with 
him? 

* 

A. Yes. 


Q. Will you please outline the circumstances under which you 


participated in this discussion with Mr. Simmers? 

A. Mr. Schafitz called me and told me that he was considering 
two people for manager of WWIZ. 

One was Mr. Arthur Simmers who had worked for him in Farrell. 

The other was a radio disc jockey from Lorain, Paul Dean; and he 
asked Mr. --Mr. Schafitz asked me if I would talk to these two people 
and give him my impression of their qualifications. : 

I saw them in Lorain and after talking to each of them, I wrote a 
letter to Mr. Schafitz, suggesting that Mr. Simmers appeared to me to 
be the better of the two applicants. 

* * * * 

1444 Q. To your knowledge, did any officer, Director, or employe of 
the Lorain Journal play any part in the selection of equipment for WWIZ? 

* * * J * 

1445 A. No. 

Q. What part, did you play in the selection of the location of the 
studios of WWIZ? 

A. No part. 

Q. To your knowledge, did any officer, Director or employe of 
WWI --of the Lorain Journal, play any part in the selection of any studio 
space for WWIZ? 


* 


1446 A. No. 
* * * 
Q. Where were the original studios of WWIZ? 
A. The original studios, WWIZ, were just north of a parking lot 
owned by the Lorain Journal Company. 


1448 
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- Now, were the studios of WWIZ later moved? 
- Yes. 

- To what location were they moved? 

- To the Palace Theater Building. 

Q. Did you know anything about the contemplated move to the Pal- 
ace Theater Building, of these studios? 

A. No. 

Q. What part have you played in determining the program policies 
of WWIZ? 

* * 

A. Ihave played no part. 

Q. To your knowledge, has any officer, Director, or employe of 
the Lorain Journal Company played any part in determining the program 
policies of WWIZ ? 

A. No officer -- 

MR. COHN: I object, Mr. Examiner, on the ground, I heretofore 
indicated it is immaterial and irrelevant as to what his knowledge is. 

PRESIDING EXAMINER: Overruled. 

MR. LETTERMAN: Mr. Examiner, may I ask a clarifying ques- 
tion? 

MR. STOUT: It's all right with me. 

PRESIDING EXAMINER: Mr. Stout accedes. 

You may go ahead, sir. 

MR. LETTERMAN: When you say, "any officer, Director, or em- 
ploye"’, do you include in those, the persons, Carl M. Adams and Her- 
bert L. Wilt? 

THE WITNESS: Herb Wilt? 

MR. LETTERMAN: Yes--when you are answering these questions, 
"any officer, Director or employe". 

THE WITNESS: Oh, yes. 
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MR. LETTERMAN: Did you include Herbert L. Wilt and Carl M. 
Adams, to be included in the broad category? 

THE WITNESS: That is correct. 

MR. LETTERMAN: Thank you. 

That's the answer to my question. 

That's all I want. 

PRESIDING EXAMINER: I believe there is a question outstanding. 

A. No officer has taken any part. 

* * * : * 

1451 Q. Mr. Horvitz, did you ever make any recommendations to Mr. 

Schafitz, with regard to the locations for the studios of WWIZ? 

A. Yes, I did. : 

Q. Will you please state what those recommendations were? 

A. I recommended that the studios of WWIZ be located in a build- 
ing owned by the Lorain Journal, to the south of the Lorain Journal plant. 

Q. What was the result of these recommendations? 

A. The result; Mr. Schafitz seemed interested, and I went to the 
expense of having some plans drawn up to remodel the building to make 
it into a studio and then Mr. Schafitz leased another office for WWIZ. 


Q. Did he consult with you before he made this lease for the other 


space? 

A. He did not. 

Q. Mr. Horvitz, did you ever make any recommendations regard- 
ing the presentation of any specific program on WWIZ which recommenda- 
tion was adopted? | 

1452 A. No. 

Q. To your knowledge, did any officer, Director, or employe of 
WWIZ ever make any recommendation as to the broadcasting of a speci- 
fic program over WWIZ which recommendation was adopted? 


* * * : * 


A. No. 
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Q. Did you ever make any recommendation regarding an editorial 
policy to be followed on Station WWIZ which was adopted? 

* * * 

A. No. 

Q. Did you ever make any recommendation as to any bank in which 
the WWIZ Account should be deposited? 

A. No. 

Q. To your knowledge, has any officer, Director, or employe of 
the Lorain Journal Company, ever made any recommendations as to the 
editorial policy to be followed by Station WWIZ which recommendations 
were adopted? 

* 

1453 A. No. 

Q. To your knowledge, has any officer, Director, or employe, of 
the Lorain Journal Company, ever made any recommendation as to a 
bank or banks in which WWIZ should make its deposits? 

A. No. 

Q. Or to do business? 

A. No. 

* * * * 

Q. Have you ever made any recommendations as to the advertis- 
ing policies to be followed by Station WWIZ? 

A. Yes. 

Q. What are those--what were those recommendations? 

1454 A. Well, I recommended that there be no sales of advertising be- 
low the printed rates as listed on the Rate Cards. 

Q. Now, what was the result of these recommendations? 

A. The result was, that advertising was sold at lower than the 
printed Rate Card. 

Q. What part did you have with regard to the establishment of the 
Rate Card for WWIZ? 
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A. None. 

* * * : * 

Q. What part did you have in determining whether or not 

1455 WWIZ should be a member of NAB? 

A. No part. 

* * * * 

Q. What part, if any, did you have in a determination as to whether 
WWIZ should be an affiliate of ABC Network? A. No part. 

Q. Does WWIZ have a Washington attorney? A. Yes. 

Q. What part did you have in the determination as to the hiring of 
this Washington attorney? A. No part. 


Q. Has WWIZ ever had a consulting engineer in Washington? 
1456 A. Yes. | 
Q. What part, if any, did you have in the determination as to whether 


or not a consulting engineer should be hired? A. No part. 

* * * * 

Q. Will you please state whether or not any officer, Director, or 
employe of the Lorain Journal Company has had any part in the determina- 
tion of advertising policies of WWIZ? 

MR. COHN: I object as only the officers, Directors, or employes, 
are the ones that can testify as to that question. 

MR. STOUT: This is to his knowledge. 

MR. COHN: You didn't say that. 

PRESIDING EXAMINER: You didn't say that, I believe, Mr. Stout. 

MR. STOUT: I beg your pardon. May I rephrase the question 

1457 to include the words, "to your knowledge". 

PRESIDING EXAMINER: Yes. 

MR. COHN: I object on the ground it is immaterial and irrelevant 
what his knowledge is. 

PRESIDING EXAMINER: Overruled. 

MR. LETTERMAN: Mr. Examiner, as a point of clarification, 
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may I ask whether or not these questions are broad enough to include in 
their capacity as officers and Directors and employes of the Lorain 
Journal Company; and also in their capacity, if they happen to be em- 
ployes or Directors, or officers of WWIZ also simultaneously, whether 
the answers that are being given relate to both? 

PRESIDING EXAMINER: I think the question has to speak for it- 
self, Mr. Letterman. 

MR. LETTERMAN: All right. Okay. 

A. The answer is "No". 

Q. To your knowledge, has any officer, Director, or employe of 
the Lorain Journal Company ever had anything to do with the establish- 
ment of the Rate Card for WWIZ? 

MR. COHN: I object, Mr. Examiner. 

PRESIDING EXAMINER: Overruled. 

A. No. 

Q. To your knowledge, has any officer, Director, or employe of 
the Lorain Journal Company ever had any part in the determination as 
to the affiliating of WWIZ with the ABC Radio Network? 

1458 MR. COHN: I object. 

PRESIDING EXAMINER: Overruled. 

A. No. 

Q. Mr. Horvitz, did you ever have a discussion with Sanford Scha- 
fitz regarding the bookkeeping for station WWIZ and WWIZ, Inc.? 

A. Yes. 

* * * *x 

Q. When was that discussion, approximately. A. At one of the 
first meetings between myself and Sanford Schafitz, I stated that it was 


very important to the Lorain Journal that the books be kept in a com- 


pletely proper manner, specially as to regard the tax returns and that 
in order to save the new corporation the expense of hiring a bookkeeper 
that we have sufficient personnel without adding any additional person- 
nel to take care of the books of the corporation and to prepare the tax 


returns. 
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Mr. Schafitz was willing and anxious to have this done. 

MR. COHN: Mr. Examiner, I move to strike the word "anxious". 

We are now psycholanalyzing Mr. Schafitz, and interpolating in 
Mr. Horvitz' mind as to what Mr. Horvitz thinks was Golng 

1459 through the mind of Mr. Schafitz. 

* * * * 

Q. Following this discussion, what was done with regard to the 
keeping of the books of WWIZ? A. The bookkeeping system was set 
up by Frank Kane and the books were kept by the resident auditor of 
the Lorain Journal under the direction of Frank Kane. 

Q. Ever since that time, have the books been kept by these indi- 
viduals? A. Yes. 

* * * i * 

1460 Q. Mr. Horvitz, did you have a dispute with Mr. Sanford Schafitz 
with regard to payments of salary made to Mr. Leonard Schafitz? 

* * * : * 

A. Yes. 

Q. What was the nature of this dispute? A. Following the con- 
tract of sale of the majority--the 55 per cent of the stock to the Lorain 
Journal, I was interested in making sure that no excessive payments 


were made out of the radio station so that when the Commission approved 


the transfer of control that the assets would be as large as they should 
be. 


At one time, Mr. Leonard Schafitz was--Mr. Sanford Schafitz 
wished to pay Mr. Leonard Schafitz-- intended to pay 2 a salary of 
$3,000.00 for one month. 

I expressed myself, that I considered this unreasonable in accord- 
ance with the services Mr. Leonard Schafitz was 

1461 rendering to the corporation. 
Q. What position, if any, did you take in this Tegan: insofar as 


the terms of the contract of sale is concerned? 
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A. I expressed to Mr. Sanford Schafitz, the opinion that the clause 
in the contract for sale prevented him from paying excessive salaries 
to any personnel, any employe of the station. 

Q. Mr. Horvitz, there was one meeting of the Board of Directors 
at which Mr. Sanford Schafitz was not present. Is that correct? 

A. That is correct. 

Q. Did you have any discussion with Mr. Schafitz regarding that 
meeting, before it took place? A. Yes. 

Q. What was the nature of this discussion? A. I telephoned Mr. 
Schafitz and asked if he would be present at the meeting. 

He said that it was inconvenient for him to attend, and I--he asked 
if there was any business which had to be taken up. 

I expressed the desire to pay the 6 per cent dividend on the pre- 
ferred stock which was required, and to pay an additional dividend of 
$12.50 on each share of stock. 

He said that was--I expressed the desire to pay a dividend. I be- 
lieve I suggested $25.00 a share, each share of stock, and Sanford 
thought that was excessive; but he felt that $12.50-- 

1462 He stated that $12.50 would be completely satisfactory with him 
and at the meeting, Mr. Wickens and myself voted to declare the divi- 
dend of $12.50. 


* * * * 


1466 A. Mr. Schafitz approved of all of the proposed actions to be taken. 
x* * * * 
1467 Q. Mr. Horvitz, did you attend the meeting of WWIZ, Inc. Board 
of Directors on November 1, 1960 as a member of the Board of Direc- 
tors of WWIZ, Inc. or as a member of the Board of Directors of the 
Lorain Journal Company? A. As a member of the Board of Directors 
of WWIZ, Inc. 
Q. You testified that you received copies or a copy of the Articles 
of Incorporation of WWIZ, Inc. and later received copies of the Code of 
Regulations and By-Laws. Is that correct? A. Yes. 
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Q. Now, after you received these, did you have any discussions 
with anyone regarding them? | 

MR. COHN: Now, which are we talking about? The originals or 
the second batch, because there are two separate batches of the Code 
of Regulations, two separate Articles of Incorporation and two separate 
By-Laws. I would like to know what ones we are talking about. 

MR. STOUT: I am talking about the original By- Laws and Rules 
of Incorporation. 

1468 THE WITNESS: Yes. 

Q. Now, with reference to those, after receiving them; did you 
have any discussion with anyone regarding them? A. Yes. 

Q. Specifically, with regard to the Articles of Incorporation, who 
did you discuss them with? A. I discussed it with Mr. Schafitz and Mr. 
Frank Kane. 

* * * * 

Q. As a result of these discussions, did you make any recommenda- 
tions? A. Yes. | 

Q. To whom: A. To Mr. Schafitz. 

Q. And what recommendations were made? A. I recommended 
that the Articles of Incorporation be amended to include--to give the 
corporation the power to operate more than one radio station. 

I recommended that the Articles of Incorporation be further amended 
to provide a definition of the rights of the preferred stockholders in cer- 
tain specific fields. 

First, that the preferred stockholder be specifically not giver*a 
voting right, because I was informed that under Ohio Law any stockhold- 


er has a voting right. 


1469 I recommended that the par value of the preferred stock be indi- 


cated at $100.00 per share because in liquidation it would be for the pro- 
tection of the prospective holder of the preferred stock which we had 
hoped to be Lorain Journal, that they received a specific amount, plus 

a par value, would be the basis on which a dividend could be declared. 
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A. (continuing) I believe that was the extent of my recommenda- 
tion concerning the Articles of Incorporation. 

Q. Now, did you make any recommendations regarding the--any 
changes in the Code of Regulations? A. Yes. 

Q. To whom did you make the recommendations? A. To Mr. 
Schafitz. 

1470 Q. And what recommendations did you make? 

THE WITNESS: May I refer to the Code of Regulations? 

MR. STOUT: Yes. 

MR. COHN: Which are you referring to? The second? 

THE WITNESS: Amended Code of Regulations. 

MR. COHN: Yes. 

A. I recommended that Article III -- 

MR. COHN: That's Roman numeral "'III''. 

A. (continuing) Section 5 be included so that it would not be pos- 
sible for either the majority stockholders or the minority stockholders 
to find themselves with an unwanted partner. 

I recommended that Article IV be changed so that the Directors 
should be elected for three years for the reason that I felt that a new 
corporation starting, should have a stability of Directors and that since 
many of the actions would continue beyond a one-year period, that it 
was more desirable that the Directors should bear responsibility for a 
longer period. 

I recommended that--in the same clause--in the same Article, 
that the Directors could only be removed from office with a two-thirds 
vote of the stockholders; because if this were not the case, although as 
a minority stockholder, the Lorain Journal Company could elect a Di- 
rector, the majority of the stockholders could remove that Director 
from office unless this clause were inserted. 

1471 Article XVI, I suggested and recommended that there should be 
two signatures on every check. 
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Any corporation which I am connected with insists on two signa- 
tures on every check and it is something that we have insisted upon in 
every corporation we have, that there should be a counter - -signature 
before a check goes out. 

I also suggested that one of the signatures be an officer who might 
be considered as different from the majority interests so that the same 
identity would not be able to sign big checks. 

I further recommended that no mortgages or money should be bor- 
rowed without the approval of two-thirds of the stockholders. 

Then when these--this Code of Regulations would be adopted, I 
recommended that it not be able to be changed, except by two-thirds 
vote of the share holders in order to protect the minority share holder. 

Q. Now, what recommendations, if any, did you make to Mr. Scha- 
fitz, regarding changes in the By-Laws? A. Concerning the By-Laws, I 
recommended that a clause be inserted in the By-Laws, providing for 
cumulative voting of shares. 

This clause was completely unnecessary, because Ohio Law pro- 
vides that cumulative voting is required and cannot be given up by any 
Article, any clause in the Article of Incorporation, the Code of Regula- 


tions, or the By-Laws. 


So the cumulative voting, although it was required by law; 
1472 Irecommended that it be inserted in the By-Laws so there would be 


no question in Sanford's mind as to the ability of the minority share 
holder to elect a Director. 

* * * | * 

Q. Has Mr. Schafitz ever indicated a desire to make a payment 
by check which has not been made? 

* * 

1473 A. No. 
Q. Has the Lorain Journal Company ever loaned any money to 


WWIZ, Inc.? A. Yes. 
* 


[Tr. 1474] 
450 
1474 Q. Mr. Horvits, it was stipulated this morning that the books and 
records of WWIZ showed that $3,200.00 was payable to Lorain Journal. 
Will you please explain this manner in which this money became 
payable? A. Sometime in 1959, the Lorain Journal, or 1960 — the 
Lorain Journal advanced $2,000.00 to WWIZ. 


At December 31 of 1959 there was a $1,200.00 dividend due on pre- 


ferred stocks which there were not sufficient funds in the corporation to 
pay; so that the Lorain Journal had an Account Receivable of $3,200.00. 
Q. You testified previously that around the twentieth of October, 
1958, you made a down payment of $5,000.00 out of preferred stock. You 
remember testifying to that? A. Yes. 
Q. When was the balance paid for the preferred stock? A. The 
balance due of $15,000.00 was paid to WWIZ, Inc. on November 12, 1958. 
Q. Now, will you please state whether or not on November 12, 
1958, a payment was made to Mr. Schafitz by WWIZ, Inc. A. Yes. 
1475 Q. Inwhat amount? A. A payment in the amount of $12,000.00 
was made to Mr. Schafitz on November 12, 1958. 
* * * 
1476 CROSS EXAMINATION 
BY MR. DOERFER: 
* * * * 
1477 Q. Did Mr. Schafitz, offer to sell you his entire interests with 
WWIZ? A. No, he did not. 
1479 Q. Now, you did have some discussion with respect to, the station 
was worth $125,000.00? A. Yes. 
Q. Did Mr. Schafitz ever offer to sell you the station for 
$125,000.00? A. No. 
Q. Did you ever offer to buy the entire — his entire interest for 
$125,000.00? A. No. 
Q. Did Mr. Schafitz ever indicate to you, positively, that he was 


not offering for sale his entire interests in WWIZ, Inc.? 
* * * 
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1480 A. Yes, he said he was not interested in selling the whole station. 


* * * * * 


1481 Q. Let me ask you this question. Prior to July, 1958 and, to be 
specific, July 1, 1958; did you ever prompt or suggest or have anybody 
prompt or suggest to Mr. Schafitz that he apply for and try to acquire a 
station, a radio broadcasting station, in Lorain, Ohio? A. No. 


Q. Did you ever hear or know of Sanford Schaftiz, prior 
1482 


Ohio. 


to July 1, 1958? A. I heard he had applied for a station in Lorain, 


Q. But had you had any contact with him in any manner, form, or 
Shape? A. No. 

Q. I'm talking about prior to July 1, 1958. A. No. 

Q. Now, the same question with respect to prior to the date of the 
telephone call, whatever the record shows it is? A, ‘Had no contact 
with Mr. Schafitz, prior to July 14, 1958, ; 

* * * * 
1483 CROSS EXAMINATION 

BY MR. COHN: 

* * * * * 
1486 Q. Mr. Horvitz, when was it you made the recommendations for 
the changes of the By-Laws, Code of Regulations and the 
1487 Articles of Incorporation that you testified to on direct examina- 

tion? A. It was approximately the middle of October, 1958, 

Q. Prior to, at least by three or four weeks, November 12, 1958? 
A. The calendar will speak for itself -- the middle of October is three 
weeks, approximately from -- 

* * * 

Q. You understand, Mr. Horvitz? 

1488 When did you first see those? A. Sometime around the middle 
of October. 

Q. How did you get them? A. I don't recall whether they were 
sent to me by Mr. Macejko or by Mr. Schafitz. | 
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If they were by Mr. Macejko, they must have been at Mr. Schafitz' 
direction. 

Q. Did you request them? A. Yes. 

Q. You wanted to see all three documents? A. Yes. 

Q. Why did you want to see all three documents? A. Because 
we had an interest in acquiring a minority interest and we would only 
be interested if the Articles and the By-Laws were something that we 
felt we could live with as a minority stockholder. 

Q. Now, you specifically testified as to the recommendations you 
made for changes in the By-Laws, the Code of Regulations and the Arti- 
cles of Incorporation. 

Is that correct? A. That is right. 

Q. And you refreshed your recollection as to those specific items 
that you here testified to on direct as to the recommendations which you 
have made? A. There could have been others. 

1489 These are the ones that occurred to me as being the major ones 
that were made. 

* * * * * 

1499 Q. Mr. Horvitz, in the Code of Regulations, you had suggested 
that Article IV contained a provision, did you not, that it required a two- 
thirds vote for a Director to be removed. 

Is that correct? A. That is correct. 

Q. Can you tell me how you arrived at two-thirds as a figure ? 

That is 66.66 per cent, rather than some other number, for 

1500 example? A. Well, obviously, because I was looking for a figure 
that would be in excess of a majority in order to prevent the majority 
stockholder from eliminating from the Board of Directors a representa- 
tive of the Lorain Journal Company; and since the Lorain Journal was 
to be a holder of 45 per cent of the stock, it had to be a percentage more 
than a majority. 

I just picked — it's just a decision. Could have been 75 per cent 
of the stock instead of two-thirds. 
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It could have been anything. Any figure was satisfactory So long as 
it was more than a majority -- more than 55 per cent, 

Q. More than 55 per cent? A, That's right. 

Q. Now why more than 55 per cent in October of 1958? A, Be- 
cause we had discussed the purchase of a minority interest in the com- 
mon stock and we had discussed the possibility that this would be 45 per 


cent. 


Q. Now, you had, in fact, discussed -- not the possibility, 


You had, in fact, discussed, one of the things of being a 55-45 split 
between the two of you. 

Isn't that right? A. Itold you what we, in fact, discussed, The 
fact we considered buying a 45 per cent minority interest. 

Q. That is in October, 1958? A. We discussed this in October. 
That's correct. 

1501 In fact, we discussed the possibility of the 45 per cent in September. 
* * * * * 
1518 Q. Now, did I understand your direct testimony to be that you had 
no desire in October, 1958, to acquire control in radio station WWIZ? 
A. For certain reasons I had no desire to acquire a majority interest, 

Q. What were those reasons? A. You mean why didn't I want to -- 

Q. Yes. A. Well -- I didn't desire to get into a long legal fight, 
knowing the antagonism of WEOL and Marcus Cohn at that time to get 
into a long legal fight where we would be -- have to go through all of the 
various aspects of a fight for control of a radio station. 

We had -- I had other problems I was working on. 

I had no desire to run a radio station at that time in Lorain. 

I had an application, as I remember, at that time, for an applica- 
tion for control of a radio station in Mansfield which had gotten intoa 
hearing where there were questions of the -- our ability to purchase 
because there was a time limit in the contract and I felt that it would 
only "muddy-up" the works to try to acquire control of a radio station 


in Lorain at the same time. 


[Tr. 1518] 
454 


Q. At what time did you change your mind as to these disadvantages 


that you described and the reason why you didn't 
1519 want to acquire control and to decide to acquire control? 

What time? A. I didn't decide to acquire control. 

Somewhere at the end of 1959, I felt that it would be nice if I could-- 
if the Lorain Journal Company acquire control of WWIZ. 

MR, COHN: Are you through, sir, with your answer ? 

THE WITNESS: Pardon? 

MR, COHN: Are you through with your answer ? 

THE WITNESS: Yes. 

* * * x* 

Q. (By Mr. Cohn) Let's take the next step. 

You were threatened with litigation -- at the end of 1959, the same 
as you were threatened with litigation in '58, isn't that correct? A. No, 
there was a very great difference so far as the threatening of litigation, 

That is, had we tried to acquire a majority interest in the first in- 
stance, we would have substantially hurt Sanford Schafitz, By limiting 
ourselves to a minority interest we could 

1520 not hurt Sanford Schafitz and then later when we realized there was 
a chance that we could acquire control in the end of '59 and then when 
Sanford finally decided he would be interested in selling in 1960 or '61 he 
finally agreed that he would sell us a control. 

At that time, there seemed to be no reason why we couldn't go 
through a hearing if WEOL was able to use the processes of the FCC to 
force the transfer into a hearing. 

Q. Mr. Horvitz, why, in October, 1958, would it hurt Mr. Schafitz, 
as you described it, if you acquired majority control of all of it? A. Oh 
-- it would hurt very much, because it was my impression that if we were 
to apply for the control of WWIZ he would not be able to get any money 
until the Commission had ruled on the transfer and, as you can see here, 
it's been a very long time to go through this hearing and Mr. Schafitz had 
this dream of building this UHF station in Youngstown and he was in need 
of financing at that time. 
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MR. COHN: So you wanted to take it in two steps, Right? 
A. (continuing) At that time we didn't consider the second step. 

At that time -- in fact, later, when Mr. Schafitz at one of our meet- 
ings -- I don't remember where it was -- when Mr, Schafitz was willing 
to sell -- this was, I believe, on March 15 of either 60 or '61; he was 
willing to sell majority control, I said, "Sanford, you are nuts, You 
should keep WWIZ. Keep WFAR. You 

1521 can make a lot of money. You can doa very good job. Why should 
you want to sell this and dump it all in a losing proposition." 

And he said, "No, I'm doing something great and I'm gonna develop 
-- going to keep this UHF station." 


* * * * * 


1543 Washington, D. C. 
September 14, 1962 


* * * * i * 


1561 PRESIDING EXAMINER: Mr. Stout, I think I've heard enough on 


this. 
The qualifications of the Lorain Journal as a transferee are not in 
issue, except insofar as Issue 1 may show Specific improprieties in re- 
Spect to the deals with Mr. Schafitz. | 

Now, the Bureau suggests that the Lorain Journal may have felt 
that it couldn't get the grant and it was utilizing a procedure which has 
not been fully disclosed. 

Now, you can get this out of this witness in one or two simple 
questions, 
Iam not going to permit extended examination in this area, gentle- 


men, 
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1563 HARRY RICHARD HORVITZ (resumed stand) 
* * * * 

1575 BY MR, COHN: 

Q. Are you also now testifying that neither you nor your attorneys 
nor any officer or Director, or employee of the Lorain Journal, played 
any role whatsoever in the selection of Mr. Doerfer for Mr. Schafitz ? 

Is that your testimony, to the best of your knowledge? A. That 
is my testimony -- not to the best of my knowledge. This is the truth, 

* * * * * 

1584 Q. Now, when you stated that at the October 20 or 21 or 22 meet- 
ing -- and you weren't sure which day it was -- at that meeting; there 
was no, quote, "formal agreement", made for the purchase of common 
stock, 

You are not suggesting this wasn't discussed and analyzed? 

A. Oh, no. 

In fact, so far as I was concerned, we were willing and perfectly 
ready to go ahead, 

I said Sanford could have withdrawn up to the twelfth of November, 

* * * * * 

1587 Q. Mr. Horvitz, did you mean to testify that you had no knowledge 
as a Director of WWIZ, Inc. concerning the move of the studios of the 
station prior to the Directors Meeting at which it was approved? Was 
that your testimony? A. No, that's not my testimony. 

Q. You did have knowledge before then, did you not? A. Had 
knowledge before the Directors Meeting, but not knowledge before the 
lease had been signed and the station had been moved to the new location. 

Q. No knowledge whatsoever? A. I-- someone gave me -- told 
me did I know that the station had moved, and I said, "No, it can't be 
true"; and I believe that at that time I called Mr. Schafitz and he said, 
"Yes, we have signed a lease and the station is going down to the Palace 
Theater Building." 
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Q. In light of the prior discussions concerning other possible 
Studio sites, do you believe this was within the proper function of Mr. 
Schafitz, or was it a matter which should have been cleared with the 
Board of Directors? A. Well, I'll answer that this way. 


1588 We tried to provide certain safeguards in certain authorities in 


the Code of Regulations and the By-Laws. 

We soon found that there was no practical means of enforcing 
these regulations, and although it was very true that specifically this 
was an authority of the Directors, once Mr. Schafitz had entered into 
a contract or lease, there is nothing that we knew, of doing about it, 

Q. It wasn't censured at a Directors Meeting? | 

THE WITNESS: He, what? 

Q. So far as the Minutes show, he wasn't? A. That is -- 

MR, COHEN: You may look at the Minutes and reply. 

A. He was censured, 

* * * * ! * 

1594 Q. Am I correct in stating at the time the move was impending 
and prior to the time they were moving at the Palace Theater, you were 
urging they move into a building owned by the Lorain Journal? 

Is that correct? 

1595 A. No. 

Q. You had not suggested this? A. No. I suggested this at the 
time prior to their establishing their first studio ina building north of 
a Lorain Journal building, I Suggested they move into a building owned 
by the Lorain Journal, a garage, south of the Lorain Journal building. 

Q. And this recommendation was not made again at a time of the 
impending move in the first to the second studio? A. No, it was not. 

To my recollection it was not -- no, 

Q. Mr. Horvitz, in testifying yesterday, you stated I believe, that 
it was customary to have two signatures on the checks and that you want- 
ed one of those signatures to be a signature of a person identified with 
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or part of the minority stockholder, to preclude the majority stockholder 
from issuing large checks. 

Is that correct? A. I didn't -- I don't know that I said that. 

I tell you what I meant. 

Q. Very well. A. What I mean is -- to me, it's desirable and, I 
believe, it's customary to have the two people who sign a check not to be 
of identical interests. 

For example, in our office, we would not allow a circulation 

1596 manager and assistant circulation manager to be the two people to 
sign a check, 

One would be the Auditor and the Circulation Manager. 

They would have two different jobs and two identities, 

Or, in our offices, we will not allow the person who buys things to 
sign a check with another buyer. 

It will be a buyer and an Auditor, so that they are not people who 
work together and could -- normally, would collaborate on signatures, 

Q. You are saying this is the same thing as requiring the majority 
stockholder and his representatives and at the same time the minority 
stockholder and his representatives -- that this is the only way of getting 
different people and this is comparable to a circulation manager and as- 
sistant circulation manager? 

You are now testifying these are comparable analogies? A. Iam 
sure that this was for the good business practice and for the protection 
of the minority interest, who we were. 

Q. Now, having established that, sir, when you gave the testimony 
initially, you stated, quote, "large checks". 

You didn't mean "large checks" did you? 

You meant any checks? A. Correct. 

Q. So that, in effect, you needed two signatures for a check that 
was going to be $1.10. Isn't that correct -- a WWIZ 

1597 check for $1.10? A. Correct -- and in the Lorain Journal, I can't 


sign a check without another signature, without another signature, if it's 


two cents. , * * * * 
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1604 Q. Do you know, Mr. Horvitz, what the policies of WWIZ are, with 
respect to the broadcast of discussion programs? A. Ido not. 
Q. Do you know what the policies of WWIZ are, with respect to 
the broadcast of religious programs? A. Ido not, 
Q. Do you know what the policies of WWIZ are, with respect to 
the broadcast of public affairs programs -- or programs devoted to 
community issues? A. I do not, 


Q. Do you know what the commercial policies of WWIZ are, with 


respect to the standards for the acceptance of copy? A. I only know 


of one situation where that -- 

Q. No, my question is directed to their policies, 

Do you know what those policies are? A. I know one policy. 

Q. You know one policy? State that specifically; A. Iknow that 
they would refuse to accept any advertising which would cast any asper- 
sion on radio, because we submitted | 

1605 them an ad saying, the best news medium in Lorain County was 
the Lorain Journal, and they wouldn't broadcast it over their station. 

Q. Beyond this point, you don't know any of the advertising poli- 
cies of the radio station, do you? A. Ido not. 

* * * * 
1645 CROSS EXAMINATION 

BY MR, LETTERMAN: 

* * * * * 
1648 PRESIDING EXAMINER: The question is generally proper, 

Mr, Horvitz, you understand what Mr. Letterman is getting at? 

[THE WITNESS]: I would say, as a minority stockholder, that I 
was concerned that he may have been hired because of nepotism, rather 
than his abilities; and that is all I meant was the significance of the 
statement, 

MR, LETTERMAN: Yes, sir, fine. Thank you very much. 

THE WITNESS: Yes. | 
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Q. [By Mr. Letterman] Now, Mr. Carl Adams and Herbert L. 
Wilt, Mr. Walt Mead and Mr. Mader are all employees of the Lorain 
Journal, 

Is that correct? A. No. 

Q. Were or are? A. Were or are? 

Q. Yes. A. Yes. 

1649 Q. At one time, Mr. Wilt employed as Auditor of the Lorain 
Journal -- A, Yes, 

Q. -- I understand, now, occupies a different position. 

Is that correct? A. Yes. 

Q. Is Mr. Wilt employed by the Lorain Journal? A. Yes. 

Q. In his place, is a man by the name of "Mead". 

Is that correct, or has that changed? A. That is correct, as 
Auditor for WWI1Z. 

Q. As Auditor for WWIZ, but he has an assistant by the name of 
"Mader" M-A-D-E-R, does he not? A. Mr. Mader replaced Mr. Wilt 
as Auditor for the Lorain Journal, 

Q. Isee. A. But Mr. Mead continued with the duties of handling 
the bookkeeping of WWIZ in place of Mr. Wilt, 

Q. Isee. Now what is the distinction between the functions of 
Mr. Mader and Mr. Mead within the framework of the Lorain Journal? 

Which occupies what position? A. Mr. Mader would be consider- 
ed our Resident Auditor and Mr. Mead is Assistant, 

Q. And I take it, Mr. Mead continued with the duties 

1650 with respect to WWIZ, because of the familiarity he had with them 
since he was sort of an apprentice to Mr. Wilt. 

Is that correct? A. Correct. He had assisted Mr. Wilt -- he 
was familiar, 

Q. Therefore, he had greater familiarity with the affairs of WwWiIZ, 
than Mr. Mader did? A. Correct. 

Q. So, that accounts for that. A. Yes. 
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Q. Now, in the echelon of authority in the Lorain J ournal, you are 
President? A. Correct. 
Q. And Mr. Carl Adams is he an officer, sir, of that corporation? 
A. He is an appointed officer, | 


Q. He is an appointed officer of the corporation? A. Yes. 


Q. Does he take instructions from you? 

Is he responsible to you? A. Yes. 

Q. Mr. Wilt, while he was there, is that true of him also -- in the 
chain of command, so to speak? A. Ina chain of command, yes. 

Q. Well, did Mr. Wilt report to you, sir, concerning matters of 
the Lorain Journal? 

1651 A. Not directly. 

Q. Not directly. 

Did he report to Mr. Kane, directly? A. I would bring up that 
Mr. Wilt had two functions. 

First, as an administrative Accountant for the Lorain Journal Com- 
pany in which he reported to Mr. Adams, 

Secondly, as an Auditor for the Lorain Journal Company which he 
reported to Mr. Kane. 

Q. Isee, Would you say that Mr. Kane was the person that would 
report to you with respect to certain matters performed by Mr, Wilt? 
A. Yes. 

Q. And Mr. Adams, with respect to certain other matters? 

A. Correct. 

Q. But,eventually, would report to you? A, That is correct. 

Q. And, sir, as President of the Company, you would have the final 
say as to whether a thing was correct or right or authorized or not au- 
thorized? A. Yes. 

Q. Now, there were occasions from the letters and other evidence 
of record that they did call matters to your attention concerning WWIZ. 
Is this not correct? A. Yes. 
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Q. And you discussed with them, these various matters, 

1652 as reflected, for example, in Elyria-Lorain Exhibit 3. A. Right. 

Q. And 3-A through 3-ee? A. (Nodding) Yes. 

Q. Yes. This was true, for example -- did Mr. Wilt or Mead ever 
call to your attention a contract that had been negotiated between WWIZ, 
Inc. and Del-Wood, Inc. Associates, at Dallas, Texas? A. I believe he 
did, 

Q. Are you familiar with that contract, sir? A. Yes, when it 
came up in the former part of the hearing I had never -- didn't recall 
the name; but Mr. Wilt told me that he had told me about it. 

Q. Isee. Did you know of the nature of the arrangement? A. I 
don't remember now. 

Q. Do you know of the amount of the obligation of the station under 
the arrangement? A. I understood it was quite substantial. 

I don't recall the amount. 

Q. When you say "quite substantial", of course, you are a very 
wealthy person -- from your balance sheet, I would take it the Lorain 


Journal is fairly solvent, you might say. 


So, therefore, in terms of reference, would you say $15,000 would 


be a fairly large sum of money with respect to the radio 
1653 operation? A, I would guess it was several thousand dollars, at 
least, 

Q. Several thousand dollars, at least? A. Yes. 

Q. But you don't know the extent? A. No. 

Q. If it were $13,000 would it come to you as a shock? <A. No. 
Could have been. 

Q. To the best of your knowledge, was such a contract included 
within the purview of the agreement of May 2, 1961? A. In my opinion 
it was. 

Q. If it were not disclosed there, it would not be in conformity 
with the provisions of the contract -- that would be correct? 

MR. STOUT: What is that? 
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MR, LETTERMAN: I say, if it were not disclosed there, it would 
not be in conformity with the provisions of the contract -- which was not 
counsellable within a period of ninety days -- this would not be in accord- 
ance, strictly, with the provisions of the Act as you know them would it? 

[THE WITNESS]: That is correct. 

* * * * * 
Q. [By Mr. Letterman] Now, sir, there were three Directors. 


Let me see if I can recall them. 


They are kind of buried deep in my mind some Ee or other. 

I believe you were one, Is that right? A. Yes. 

Q. There was a man, Sanford Schafitz? A. Yes, 

Q. And Mr. William Wickens, he was also a Director? A. Uh-huh. 
Q. They served for three years, plus the new term of three years 


coming up. 

Is that correct? That is correct, is it not? A, They were re- 
elected, 

Q. They served one full term and then were re-elected for another 
three years? A, Yes. 

Q. During this period of time can you state whether Mr. Wickens 
was paid anything -- 

MR, DOERFER: That is objected to on two grounds. 

One, It is outside the issue of the hearing was salary paid to 
Mr. Wickens and; two, this is not a subject of cross examination, 

There was no testimony with respect to compensation of Mr. 
Wickens, 

1656 PRESIDING EXAMINER: It's outside the scope of the direct, but, 

again, the Bureau can take this witness as an adverse witness, 

The Bureau could take this witness as an adverse witness, Mr. 
Doerfer. Solely for the sake of mechanical convenience, I'll overrule. 

MR, LETTERMAN: I think it should be obvious, I'm trying to get 
through this as speedily as possible, 

PRESIDING EXAMINER: I understand, Mr. Letterman, 
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MR, STOUT: I have no objection, providing the question is speci- 
fied Mr. Wickens was paid by WWIZ. 

MR, LETTERMAN: I'm talking now about whether Mr. Wickens 
was paid any money by WWIZ as a corporation. 

Q. [By Mr. Letterman] Is that correct? A. No, but he has an 
Account Receivable. 

Q. I'm talking about "now". 

Let me narrow it a little bit. 

With respect to any of the business that Mr. Wickens has done -- 
again I want to carve-in-- with respect.to his-attendanee-and function as 
a member of the Board of Directors, with respect to his acting a statu- 
tory agent; solely with respect to those items, has he been paid any 
compensation you know of as a member of the Board of Directors by 
WWIZ, Inc.? A. No. 

Q. Now, I'll ask you this question. 

1657 Has he been paid any compensation other -- for these services, 
by any person or corporate entity for the services which he's performed, 
either directly or indirectly? A, Not from any entity which I have any- 
thing to do with, 

Q. That's precisely the question I have. 

In other words, he has not been paid by the Lorain Journal or you, 
or anyone under your direction or control, for the services which he has 
performed. A. Correct. 

* * * * * 

1666 Q. Is it a truthful question, true statement, you spent most of 
your time in Cleveland during the course of a given year? A. Given 
year? 

Q. Yes. A. Normally, yes. 

Q. Normally. 

Now, during the time Mr. Simmers was manager of WWIZ, was it 
true or not true, that you were at the Lorain Journal sporadically. That 


is, you weren't there every day of the week were you? A. Oh, I was 


23 


trol to the Journal without prior consent of the Commission. This stock 
transfer contract involved only 90 shares of voting stock whereas Schaf- 
itz retained 110 shares. Inasmuch as the preferred stock carried no vot- 
ing rights, it is clear that this agreement and the consummation of it 
could not involve a transfer of control of W.W.I.Z., Inc. 


The November 12, 1958 agreement (Stip. Ex. 6) also provided 
that Schafitz would perform the duties of President of W.W.I.Z., Inc., 
for $100.00 per month for the first year, $200.00 per month for the sec- 
ond year, and $300.00 per month for the third year; and that the Journal 
would, through its personnel, furnish to W.W.I.Z., Inc. all necessary 
supervisory accounting service free of any charge whatsoever. The 
Hearing Examiner found that the keeping of the station's books by the 
Journal staff ''served to save W.W.I.Z. the trouble and expense of this 
essential task." (Para. 10, Conclusions) 


The keeping of books and records is a ministerial function which 


is usually performed by a bookkeeper or an auditor. The decisions 
incident to this work are not such that they could possibly affect con- 
trol over the corporation. The arrangement providing for the Jour- 
nal to do this work and for Schafitz to receive a nominal salary 
was nothing but a prudent plan to conserve the cash of a new corpora- 
tion until it became financially established. The Commission does not 
state in what manner maintenance of books and records by persons who 
were employed by the Journal has anything to do with control of 
W.W.I.Z., Inc., except to say ''All receipts of the station were turned 
over to the Journal. All deposits were made by the Journal."' (Para. 
10, Conclusions) Neither of these findings is supported by any evi- 
dence. 

The election of employees of the Journal as the first Secretary 


and Treasurer of W.W.I.Z., Inc. took place before the Journal owned 
any stock in W.W.I1.Z., Inc. There is no evidence that they, or the suc- 
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MR, STOUT: I have no objection, providing the question is speci- 
fied Mr. Wickens was paid by WWIZ. 

MR, LETTERMAN: I'm talking now about whether Mr. Wickens 
was paid any money by WWIZ as a corporation. 

Q. [By Mr. Letterman] Is that correct? A. No, but he has an 
Account Receivable, 

Q. I'm talking about "now". 

Let me narrow it a littie bit. 

With respect to any of the business that Mr. Wickens has done -- 
again I want to carve-in-- with respect.to his-attemenee-and function as 
a member of the Board of Directors, with respect to his acting a statu- 
tory agent; solely with respect to those items, has he been paid any 
compensation you know of as a member of the Board of Directors by 
WWIZ, Inc.? A. No. 

Q. Now, I'll ask you this question. 

1657 Has he been paid any compensation other -- for these services, 
by any person or corporate entity for the services which he's performed, 
either directly or indirectly? A. Not from any entity which I have any- 
thing to do with. 

Q. That's precisely the question I have. 

In other words, he has not been paid by the Lorain Journal or you, 
or anyone under your direction or control, for the services which he has 
performed, A. Correct. 

x* * * * * 

1666 Q. Is it a truthful question, true statement, you spent most of 
your time in Cleveland during the course of a given year? A. Given 
year ? 

Q. Yes. A. Normally, yes. 

Q. Normally. 

Now, during the time Mr. Simmers was manager of WWIZ, was it 
true or not true, that you were at the Lorain Journal sporadically. That 


is, you weren't there every day of the week were you? A. Oh, I was 
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there normally, once a week or possibly twice a week, 

Q. Now, how about the time Mr. Leonard Schafitz was manager ? 
A. The same, 

Q. And Lou Skelly? A. The same. 

Q. Now during the times that you were present in Lorain, 

1667 Ohio, at the Lorain Journal offices, is it not a fact that Mr. Sim- 
mers and, to a certain extent perhaps a lesser extent, Mr. Leonard 
Schafitz, had occasion to confer with you? A. Mr. Simmers. I passed 
the day with Mr. Leonard Schafitz, and we didn't speak very much. 

We didn't see each other very much. 

Q. Isee. You didn't see Mr. Leonard Schafitz very much. 

Is there any reason for this? A. Mr. Leonard Schafitz was usual- 
ly working selling advertising and he very seldom, as I understand, came 
into the offices of the Lorain Journal, 

Q. If he had, would you have made yourself available to him? 

A. What? 


Q. If he had come, would you have made yourself available to him? 
A. Definitely. 

Q. As you did with Mr, Simmers? A. I would have enjoyed spend- 
ing time talking to Mr. Leonard Schafitz, 

Q. In any of your conversations with Mr. Simmers, did there come 
a time when you discussed the affairs of the station? A. I only talked to 


Mr. Simmers two or three times, 
Q. All together? A. Could have been four times -- very, very, 
few times, 
1668 Q. How many times did you see Mr. Sanford Schafitz in Lorain, 
Ohio? 
Let me put it this way. 
It was a rare instance that you saw Sanford Schafitz in Lorain, Ohio, 
Isn't that correct? A. It was no more frequently than once a month, I 
would say. 
Q. Now, does this pertain to the year 1958 -- let us take that. 
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A. Well, in November and December of 1958 I saw him more than once 
a month, 

Q. All right, how about 1959? A. I would say that it averaged 
about once a month. 

Q. 1960? A. Over the whole period. 

Q. The whole period? A. Yes. 

Q. Did Mr. Wilt or Mr. Adams ever have occasion, to your knowl- 
edge, to see Mr. Schafitz in Lorain during this period of time? A. Yes. 

Q. More than once a month? A. Mr. Wilt had occasion to see 
him more often than Mr, Adams, 

Q. More than once a month? 

1669 A. Mr, Wilt would see Mr. Schafitz very often, I believe. 
* * * * * 
1674 Q. Mr. Horvitz, you familiar with the checks sent out by Mr. Wilt 
or one of his subordinates? A, For -- 

Q. For WWIZ, Inc.? A. Yes. 

Q. And the checks, as I understand it, were received at the station 
WWIZ in Lorain, Ohio? 

The checks in payment for the services performed by the station 
on behalf of advertisers were actually received at the station? A. That 
is correct. 

1675 Q. They were put in brown envelopes? A. Yes. 

Q. And carried over to the Lorain Journal office? A. Yes. 

Q. And given to Mr. Wilt or one of his subordinates? A. Correct. 

Q. And processed by Mr. Wilt or one of his subordinates? A. Cor- 


rect. 
* * * * *x 


1680 Q. The meeting of November 1, 1960, the bottom of the page, you 
will find a reference to the fact that -- I'm sorry if I'm wrong on this -- 
Oh, November 1, 1961, you will find a reference at the bottom of 
the page that reads as follows: 
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"Asked for authority to pay Mr. Leonard Schafitz such compensa- 


tion" and then it follows by saying, "consent was given to the President 
to employ Leonard Schafitz on such a basis," 

He was seeking authority as a controlling stockholder of WWIZ, 
Inc. to hire his brother as an employee of WWIZ, Inc. - 

Is that correct? A. Mr. Sanford Schafitz knew that I had been 
critical of, what I had considered payments excessive for the services 
rendered by Mr. Leonard Schafitz, and therefore, he -- he Suggested 
that the Board of Directors approve in accordance with the provision 
that executive contracts be approved by the Board of Directors, 

Q. In accordance with the By-Laws of the corporation and in ac- 
cordance with the Code of Regulations of the corporation governing such 
contracts? A. That is right. 

1681 Q. Right. And he asked for authority to do this and he was given 
consent to do that? A. Correct. That is the first time this happened. 

Q. But it did happen, didn't it? A. That is correct, 

* * * * * 

1685 Q. Did you have occasion to examine or to look through the books 
of WWIZ, Inc. recently? A. Yes, I looked very briefly through them, 
the day I brought them to Washington. 

Q. All right now, in looking through them, briefly, did you have 
occasion to note entry on November 12, 1958, the payment of $12,000.00 
to Sanford A. Schafitz? A. Yes, I did, 

Q. And was that $12,000.00 not paid to him on November 12, 1958 
for the physical assets which he sold to the corporation for $15,000? 

A. For various items he sold to the corporation, yes. | 

Q. As distinguished from the license? A. Correct. 

Q. The license was transferred for the preferred shares? 

That's wrong -- the license was assigned for the common 

1686 Shares? A, Yes. 

Q. Iget mixed up on these complicated corporate matters, I'm 


sorry. 


1687 
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The corporation sold the preferred shares of stock to the Lorain 
Journal Company for fifteen thousand? A. Twenty thousand, 

Q. Twenty thousand? A. Right. 

Q. On November 12, 1958, the Lorain Journal paid into WWIZ, 
$15,000.00? A. Correct. 

Q. And not $20,000.00? A. Correct, $5,000.00 had been paid in 
advance, 

Q. On October 22, 1958? A. Correct. 

Q. And this is verified by you through your recent look through 
the WWIZ books. 

Is that correct? A. Uh-- 

Q. This is according to what you saw in your looking at the WWIZ 
books ina recent book? A. In checking in the checkbook of the Lorain 
Journal Company, 

Q. You are certain about this ? 

A. The $5,000.00 paid October 22, 

Q. 1958? A. And $15,000.00 on November 12. 

Q. Twelve. A. And $12,000.00 paid to Sanford Schafitz on Novem- 
ber 12 from WWIZ. 

Q. Right, and you are positive about that? A. Yes. 

Q. Mr. Horvitz, I'm a little confused now. 

There's been some discussion about a $3,000 advance as salary to 
Leonard Schafitz and I think your position was that that $3,000 should be 
a credit to you or be -- I don't know the proper words, you know better 
than I do -- 

Would be subtracted -- can I use sort of a layman's term -- be 
"subtracted" from the $65,000.00 due and payable under the contract of 
May 2, 1961? A. I would take the position that any excessive payments 
made to Leonard Schafitz or any other employee, should be subtracted 
from the purchase price. 

Q. And that's your position as of now? 

You haven't varied from the position you took in the letter? A. No, 
I haven't. 
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Q. That's right. A. I don't know whether there is any excessive 
payments. 


1688 Q. No, but I say your position is set forth in the letter and your 


position remains the same as -- A. Correct, 

Q. -- as it appears in the letter, the Elyria- Lorain Broadcast 
Exhibit 3-ee and I'll read it, 

"I have discussed this matter with Mr. Horvitz and he is agree- 
able to sending you this check with the understanding that the excess 
over reasonable compensation will be deducted from the final purchase 
price of W-WIZ, Inc." | 

That is your position as of right this second, is it not? A. That 
is -- what I would try to work out with Sanford, yes. 

Q. You try to work it out with Mr. Schafitz? A. He didn't agree 
to that, 

Q. But you gave the check in reliance on this provision of this 
letter, did you not? 

The check was given to Mr. Leonard Schafitz with this understand- 
ing on your part, was it not? A. This was a unilateral understanding. 

I did this in order that Mr. Sanford Schafitz would understand that 
I was seriously questioning the amount of the payment. | 

Q. Be that as it may, you may not want to call it bilateral, or you 
may want to refer to it as a unilateral contract -- 

Be that as it may, the $3,000.00 check was given to Leonard 
Schafitz and the check was accepted by Leonard Schafitz was it 

1689 not? A. I come back to the fact the contract I had, the Lorain 
Journal has, for the purchase of the station was with Sanford Schafitz 
and I have to live up to the terms of that contract and nothing I could 
say in the letter would vary the terms of the contract. 

Q. Now, that, I think, is a matter of opinion. 

I think it is your view on the record; but I want to know if the 
$3,000.00 check was given to Leonard Schafitz with an understanding on 
your part, at least, that it was to be deducted in accordance with the 


[Tr. 1689] 
470 


provisions -- the last provision of the letter of December 14, 1961, which 
is in Elyria-~Lorain -- December 14, 1961, -- I'm sorry, you are right -- 

Elyria-Lorain Exhibit 3-ee. A, Frankly, I have no hope of deduct- 
ing it. 

Q. I didn't ask that question, 

I didn't ask that question, A. Yes, as I say, the letter was just 
an attempt to convince Sanford I was serious about doing something if 
there were excessive payments. 

Q. Mr. Horvitz, that was not my question, 

Let's come back to my question. A. Yes. 

Q. My question is the check of $3,000.00 was paid over to Leonard 
Schafitz in accordance with your understanding which 

1690 is set forth in the letter to which I have made reference, 

Is that correct? A. I didn't understand this was anything -- I 
mean, this was just -- 

I told Sanford that I intended to deduct from the purchase price any 


excessive payments from the corporation in accordance with the contract. 
Q. That's right. A. And it was my impression some of this 
$3,000.00 was excessive. How much, I wouldn't be in a position to argue 


right now, 

Q. But it was your position, as expressed in this letter, is it not, 
with respect to that money? 

MR. DOERFER; I will so stipulate. 

[THE WITNESS]: Correct. 

Q. [By Mr. Letterman] And the check was paid over? A. Correct. 

Q. And you know whether or not Mr. Sanford Schafitz knew that 
Leonard Schafitz received the check? A. I have no way of knowing that. 

Q. Would you be willing to hazard a guess as to whether or not 
Sanford Schafitz knew his brother received this $3,000.00 check? A. I 
don't know that he did, 

Q. Did he ever talk to you about this matter after 
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1691 December 14, 1961 with respect to the $3,000.00 check? A. I'm 
not sure he even received the check, come to think of it, 
I'm not sure that Sanford didn't either reduce the amount that he 
wanted to pay Leonard or not pay him at all, | 
I'm really not sure what the outcome was. 
Q. You are not even sure about this? A. I'm sure I wrote the 


letter. 


That was my understanding if he did pay the $3,000.00 I was going 


to try to deduct it from the purchase price. 

Q. The first paragraph said, "Please find a check enclosed in the 
amount of $3,000.00, representing a payment of salary to Leonard 
"Shaftiz" for the month of November, 1961, as per your request." A. I 
think I do recall more about this. | 

I recall, although the check was paid I don't believe Sanford paid 
Leonard Schafitz any money for the next short period. 

Somehow he made up for the excessive amount, 

Q. Somehow he made up for the excessive amount? A. Yes. 

Q. Who? A. Sanford reduced payments to Leonard in some way. 

Q. To whom was this letter address[ed], do you know? Do you 
know? 

1692 A. Do Iknow? 

Q. Without looking at it. 

Without looking at it, Mr. Horvitz? A. Ido, if you -- 

Q. Just a minute, I ask you for your recollection, 

Do you know who -- | 

MR, DOERFER: I'm going to object. 

MR, LETTERMAN: Well, I want his recollection now --without 
looking at the letter. 

[THE WITNESS]: I saw it a few minutes ago, 

Q. [By Mr. Letterman] Without looking at the letter, do you know 
to whom it was addressed? Do you know? A. I don't know. 

Q. You think it was addressed to Mr. Leonard Schafitz? A. I'm 
not sure whether it's Leonard or Mr. Sanford Schafitz. 


[Tr. 1692] 


472 


Q. Let me show it to you and ask you who it was addressed to. 
A. It is addressed to Mr. Sanford, 

Q. And he received the check, did he not? A. He did. 

Q. And with it, you know not what he did? A. Ido not know what 
he did, 

I accomplished my purpose by expressing any contention. 

Q. And sending the check, 

A. Of course, I would never refuse to sign or -- not "to sign", 
but "authorize" the signature of any check which Mr. Sanford Schafitz 
insisted upon signing. 

He was the President and was running the corporation. 

Q. Do you know the circumstances in which Mr. Wickens volun- 
teered to become a Director of WWIZ, Inc. without compensation? 

A. Ido not recall whether -- I do not recall, 

Q. Did you ever know? A. I believe that -- that I did know. 

Q. But you just can't think of it now? A. That's correct. 

Q. How about the statutory agent? 

You know how he came to agree to serve as statutory agent with- 
out compensation? A. I heard Mr. Wickens testify to that in this court 
room, yes. 

I know how he did. 

Q. You know how he came to agree tothis? A. Sure. 

Q. So any understanding, either implied or explicit, with respect 
to Mr. Wickens being compensated for this service in some way or an- 
other, than being paid directly by WWIZ -- A. I would have no under- 
standing. 

Q. Were there any promises of business from the Lorain 

1694 Journal Company or any other company, of which you have control 
or in which you are interested? A. No. 

Q. So this is a completely voluntary service that he's performing 
without compensation? A, Iremember Mr. Wickens testifying that he 
felt that this would lead to law business and that he had done this for 


other corporations and, it had. 
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He will receive a fee, I’m sure, from WWIZ, for his defense of the 


"Catozi" Case, 
Q. How about the "Calishi" Case -- that's it, isn't it? A. That's 


Q. Now, your experience there -- the services as the statutory 
agent of the corporation, do you ever, did you ever have occasion to pay 
a lawyer for such service as that or do they just do it for free for the 
Lorain Journal? A. We never had a lawyer who was a statutory agent. 

Q. You never have had one? A. No. . 

Q. No? A. Never hada lawyer. One of our employees is a statu- 
tory agent. 

Q. Have you ever -- or do you know of any company which you are 
either an officer or Director, or a majority stockholder, in which the Di- 
rectors that are not otherwise compensated -- | 

1695 as employees of the company, served gratis? A. I know no com- 
pany I'm connected with, the Directors ever receive any pay. 

Q. But the Directors you are speaking of, are they connected with 
the company in any way in an employee relationship or otherwise? 

Are they paid otherwise? A. Yes, they are. 

Q. Like Mr. Kane? A. That's right. 

Q. Mr. Adams? A. Yes. 

Q. Mr. Wilt, has he gotten up that far yet? A. No. 

Q. He's not that far yet. 

Now, this is my last series of questions. 

Mr. Horvitz, your first contact with Mr. Schafitz, in accordance 
with your testimony was on July 14, 1959. A. Correct. 

PRESIDING EXAMINER: Nineteen fifty -- what, sir? 

MR, LETTERMAN: 1958, 

Q. [By Mr. Letterman] Your second contact came at the end of 
July in the form of a letter which Mr. Schafitz wrote to you, or which 
you wrote to him -- I don't believe you were quite certain as to how that 


occurred, 
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1696 And that was -- oh, excuse me -- 

That was by a letter, you were certain of, that was July 22, 1958. 
A. Correct. 

Q. That was the second contact. 

The third contact is an answer to a letter from you to Mr. Schafitz 
on July 29, "1959." A. Correct. 

Q. And there was a fourth contact which was a meeting the first 
week of September 1958? A. Correct. 

Q. During the course of this meeting, you asked to purchase a 
minority interest in the stock of a corporation to be formed? A. Cor- 
rect. 

Q. The corporation was not in existence as of the first week in 
September, 1958, was it? A. No. 

Q. When did the corporation come into existence, if you know? 

A. It was late in September, around the 24th of September. 

Q. It wasn't the seventeenth of September, was it? A. No. 

Q. And did it come to your attention that perhaps Mr. 

1697 Schafitz had made an error in filing an application for assignment 
or permit, prior to the time the corporation actually came into existence ? 
A. Ido not believe that is in error, 

I don't see anything wrong with filing an application to transfer 
something to a corporation that is to be formed. 

Q. You see no error in that at all? A. Isee noerror. 

Iam not an attorney, but Isee no error in doing it. 

Q. Was that either corrected by amendment for assignment of li- 
cense to permit Mr. Sanford Schafitz to form WWIZ to your knowledge? 
A. I don't understand where the error was to be corrected, 

If there is no error there shouldn't need to be a correction, 

Q. If the corporation were not in existence, it couldn't issue stock, 
could it? A. The stock was not issued until the corporation was in ex- 


istence. 
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Q. Ik was not issued until the corporation was in existence? 

A. That is correct. 
* * * * * 

1701 Q. Now, Mr. Horvitz, so that I can summarize factual matters, 
with reference to the negotiations, finally the consummation of your 
agreement of November 12, 1958, going through a series of questions 
Summarizing chronologically the sequence of events -- 

THE WITNESS: Speak a little louder, please. 

Q. Iam going through a series of questions to summarize the 
chronological sequence of events in order to ask you some further ques- 
tions, 

MR, LETTERMAN: These will be my last questions. 

Q. The first, contact of July 14, 1958. 

1702 The next contact, July -- is that correct? A. Correct. 

Q. Next contact, July 26, 1958? A. Correct. | 

Q. The next, July 29, 1958? A. Correct. 

Q. First week of September, 1958, the next? A. Correct. 

Q. At that time you asked to purchase a minority interest in the 
corporation? A. Correct, 

Q. Suggested the formation of the corporation? A. Correct. 

Q. And it was at that time, Mr. Schafitz stated he needed 
$55,000.00 as an approximate amount? A. Fifty or $55,000.00. 

Q. For the construction of WXTV at Youngstown, Pennsylvania, 
A. Correct. 

Q. There was some conversation or talk with respect to the value 
of the station being $125,000.00 in the mind of Sanford A. Schafitz ? 

A. Correct. 

Q. Then he offered to sell it to you at that price? A. No. 

1703 Q. You were not willing to pay $55,000.00 for a minority interest 
in the station unless it could -- unless some arrangement could be made 


for the setting up of the corporation of some type which you felt that you 


could work out? A. Correct. 
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Q. First meeting -- eventually such an arrangement did come to 
pass and on the 10th of September or approximately the 10th of Septem- 
ber, 1958, you telephoned Mr. Sanford Schafitz. 

This was the fifth contact. A. Correct. 

Q. You asked him at that time if he were proceeding to form a 
corporation? A. Correct. 

Q. Then the sixth contact came at the end of September of 1958 -- 
A. This I-- there may have been contacts before the end of September. 

Q. Well, there was a contact which I'll refer to as the sixth con- 
tact in the chronological sequence of events Ihave here, A. Correct. 

Q. Which, I believe was in accordance with your earlier testimony. 

But that was at the end of September? A. Correct. 

1704 Q. Now the corporation was formed as of September 24, 1958? 
A. Correct. 

Q. Corporation was in existence as of that date, therefore, I would 
assume that the Articles of Incorporation which you received, were re- 
ceived prior to September 24, 1958? A, After September 24, 19 -- 

Q. After September 24, 1958? A. (Nodding) Yes. 

Q. Thereafter they had to be modified? A. They were not modi- 
fied until, I believe, October 29. 

Q. Well, October 29, 1958? A. Correct. 

Q. There were further discussion on the 15th of October, 1958. 

These took place over the telephone? A. I-- approximately, yes. 

Q. Approximately October 15, 1958 -- and as of that date had the 
agreements of the parties been worked out in basic form? A. On Octo- 
ber 15? 

Q. Yes. A. We had talked about all the provisions, 

Q. So it was pretty well known that Schafitz was to retain 110 
shares and you were to get 90 shares of common stock and the corpora- 
tion was to sell 200 preferred shares to the Lorain 

1705 Journal as a general outline of the things to occur? A. That is 


true, except that, remember, the ninety shares of common we were to 
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buy were from Sanford Schafitz. Not from the corporation, but Sanford 
Schafitz. 

Q. So the only thing you bought from the la ia were 200 
shares of preferred stock? A. Correct. 

Q. This was as of, approximately, the close of October, 1958, that 
these negotiations had come to this point? A. Oh, I think I said before, 
sometime about the 20th. 

Q. Sometime about the 20th? A. Yes. 

Q. Or 21st of October? A. Yes. 

Q. That was your testimony? A. Yes. 

Q. In October 22, 1958, you paid into the corporation, $15,000.00 -- 
excuse me, 

On October 22, 1958, you paid into the corporation $5,000.00 as 
payment for one quarter of $20,000 which was to be payment for the pre- 
ferred shares of stock. | 

That is correct? A. Correct. 

Q. And on November 12, 1958 you paid the balance of the $15,000.00 
for the preferred shares ? 

1706 A. Correct. 


Q. Now, on or about June 5, 1961, which was the date the applica- 


tion for transfer of control was filed, you entered into an agreement 
which is dated May 2, 1961 to acquire the remaining 110 shares of com- 
mon voting stock. <A. Correct. 

Q. That is part of your application for transfer and control? 

A. Correct. 

Q. Now we have all the dates in mind, do we not? A. We have -- 
yes. 

Q. Okay. Okay now, sir, I'm going to ask you these questions. 

In July of 1958, would it be correct or incorrect to say that the 
phone call you received initiating negotiations we just outlined , was not 
made by you, at all, but was made by Mr, Sanford A, Schafitz? A, The 
phone call of July 14 was made by me to Mr. Sanford Schafitz. 


[Tr. 1706] 
478 


Q. So it would be incorrect to state that the phone call originated 
from Mr. Sanford Schafitz to you? A. Correct. 

Q. Then there was a meeting. 

Whether this occurred in July or September, there was a meeting 
between yourself and Mr. Schafitz, 

1707 A. There was a meeting in September. 

Q. And at this meeting, didn't you reach an agreement whereby 
Mr. Schafitz would sell to you or to the Lorain Journal, 100 per cent of 
the stock of the corporation to be formed of WWIZ, that is the corpora- 
tion to be formed, which was to become the licensee of WWIZ, Inc. — of 
WWIZ, the Radio Station at Lorain, Ohio? 

MR. STOUT: Will you read that question back please? 

PRESIDING EXAMINER: Please do, 

(Preceding question read by Reporter.) 

MR, LETTERMAN: I think it is very poorly worded. I'll withdraw 

it and rephrase it, 


Q. [By Mr. Letterman] There came a time there were face-to- 
face discussions with Mr. Schafitz? A. Correct. 


Q. And the subject matter of the discussion was the sale of an in- 


terest in WWIZ, which we can now refer to in this point in time, in Sep- 
tember, as merely being the only thing that Mr. Schafitz had as of that 
time was a construction permit for the construction of the station? 
A. I do not believe that's true. 

I believe he had the equipment and the station — I believe he had 
the tower and everything. 

Q. Now, whatever he had, the physical assets and the construction 
permit; whatever of that he had, it was the subject 

1708 matter of a discussion between Mr. Schafitz and yourself? A. Right. 

Q. I wanted to know -- I want to know if during the course of this 
conversation or conversations, did Mr. Schafitz offer to sell you these 
assets for the sum of $100,000.00? A. No. 

Q. Did you ever reach an agreement with him that you would 
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purchase the assets of the station for the sum of $100,000.00? A. No. 
Q. Did you ever reach an agreement with him to purchase all the 
assets of the stations -- and I'm including in this, the license and the 
construction permit as well as the physical assets; for the sum of 
$100,000.00 or any sum of money at all, say ninety or $125,000.00? 


A. No, 
Q. So, prior to November 12, 1958, there was no understanding 


between yourself and Mr. Schafitz with respect to the acquisition of the 
remaining 110 shares of common voting stock? A. Right. 

Q. Now, on or about June 5, 1960, the application -- 61 -- the 
transfer -- application for transfer of control was filed, 

That is, the application that we are speaking of, WWIZ, Inc. 

Did you have any discussions or did you reach any agreement with 
Mr. Sanford A. Schafitz to pay him off for the balance of the money that 
would have been owed to him for the 100 per 

1708-a _—_— cent interest in WWIZ, Inc. A. No. The only understanding is in 
the contract, 

Q. That's fair enough. 

I ask you this specific question. 

Did you pay -- did you have anyone pay, on your behalf -- did the 
Lorain Journal pay, did anyone on behalf of the Lorain J ournal, pay any -- 
the sum of $58,000.00 to Sanford Schafitz or to any representative of 
Sanford Schafitz as a pay-off of what was to be owed to him, assuming 
you were to acquire -- or not "you" -- I mean, "The Lorain Journal" 
was to acquire the remaining 110 shares of common voting stock? A. No. 

Q. Was there any understandings, either express or implied, 
reached in July or September of 1958 with respect to the acquisition of 
all of the stock of WWIZ, Inc.? A. No. : 

Q. Did there come any time prior to the filing of this application 
for transfer and control that you had reached an agreement with Mr. San- 
ford A. Schafitz, either express or implied, written or oral, in which Mr. 


Schafitz agreed that eventually you were to acquire -- or not -- I'm sorry. 
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That is -- when I say "you", I must qualify that. I mean, "The 


Lorain Journal" as a minority stockholder, was to acquire the balance 


of the common voting stock of the corporation? 
1709 A. No. 
MR, STOUT: You mean prior to the contract which is -- 
Q. [By Mr. Letterman] Prior to the contract of May 2, 1961. 


The answer to the question was -- A, No. 

Q. Now, I think we have covered the entire gamut. 

We are clear that at no time was there any understanding, either 
express or implied, written or oral, in the form of a gentlemen's agree- 
ment or otherwise; for the Lorain Journal to acquire the remaining 
shares of 110 -- of the remaining 110 shares of common voting stock, 
prior to May 2, 1961? A. Correct. 

Q. No understanding, whatsoever? A. Correct. 

MR, LETTERMAN: That's all the questions I have, Mr. Examiner, 

* * * * * 
RECROSS EXAMINATION 

BY MR, COHEN: 

* * * * 

Q. Now, sir, Iask you to read 3-bb, 3-dd, and 3-ee. 

In light of those three letters, isn't it clear that this check was 
given to Mr. Sanford Schafitz to be delivered to Mr. Leonard Schafitz on 
the express assumption that you would later negotiate any excess over 
reasonable compensation at the closing -- that the negotiations would, 

in fact, be held at the closing but that the check was accepted on the 
basis of that assumption? 
* * * * * 
1711 A. It is a unilateral assumption on my part, that if there were an 
excess payment, that I would negotiate it with Sanford Schafitz, 
* * * * * 
1712 Q. Now, with respect to the $3,000.00 you stated you could not indi- 


cate the precise amount that was involved as in excess of reasonable com- 


pensation. 
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Can you give us an approximation as to what you had in mind in 
connection with this discussion? 

How much was involved, roughly? A. I would not care to do that. 

I would say that that would depend on his payment over a period of 
time and that the fact that one payment was $3,000.00; that the next pay- 
ment was only $200.00, it may work out that the whole amount was rea- 
sonable. 

Q. Now, Mr. Horvitz, as of December 14, 1961, as of December 
1, '61, as of the prior date sometime in November of 1961, you ques- 


tioned this payment. 


The payment was not made because you questioned it. 


Now, approximately how much of this $3,000.00 did you question? 
A. I questioned the unreasonable amount of it, 

I had no idea how much was unreasonable. 

Q. Did you think it was one-third too high, half as much again too 
high, $100.00 too high? A. At some point, I would not have questioned it. 

1713 I don't think I would have questioned it, had it been $1,000.00 or 
even $2,000.00. 

Q. So you are saying it's at least $1,000.00 too high? A. I would 
have questioned, 

I don't know whether it's too high or not. 

I would have questioned it. 

All I was doing was asking for explanation of why it was reason- 
able. 

Q. You did more than that, because on December 14 you were 
willing to see the check was paid over without explanation on the assump- 
tion you could then negotiate it at the closing. A. If it was excessive, 
that is right. 


If it was excessive. 
* *x 
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REDIRECT EXAMINATION 
BY MR. STOUT: 


* * * * * 


1714 Q. Now, at any time prior to November 12, the date on which you 


entered into this agreement, had you reached an understanding or agree- 
ment which you considered binding upon you and Sanford Schafitz, pro- 


viding for the purchase by the Lorain Journal of common stock of WWIZ? 
* * * * * 
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STATEMENT OF QUESTIONS PRESENTED 


1. The questions presented are as follows: 


(a) Whether the Commission was arbitrary and capricious and 
erred as a matter of law in refusing to find on the basis of'the record 
as a whole, including the Findings and Conclusions of the Hearing Ex- 
aminer, (1) that there was nounderstanding, agreement or plan whereby 
the Lorain Journal was to assume control of W.W.I.Z., Inc. without 
Commission approval; (2) that no contracts or activities of the Lorain 
Journal were designedtobe part ofa plan to transfer control of W.W.LZ., 
Inc. without Commission approval; and (3) that the Lorain Journal has 
not exercised control over W.W.I.Z., Inc. 


(b) Whether the Commission erred in finding that there was mis- 
representation or lack of candor in connection with Sanford Schafitz' 
applications for assignment of construction permit and for license for 
Station WWIZ in the light of the evidence and the issues. 


(c) Whether the Commission erred in making Findings of Fact with 
regard to the "background of the Journal" in the light of the issues. 


(d) Whether the Commission failed to make a concise statement 
of the reasons for the action taken in denying Appellant's Petitions for 
Reconsideration as required by Section 1.106(j) of the Commission's 
Rules. 


(e) Whether the Commission acted erroneously, arbitrarily and 
capriciously in denying the application for renewal of license for Station 
WWIZ by its reliance in part on the technical violations with regard to 
logging and operator requirements. 


(f) Whether the Commission erred in failing to find that a grant of 
the renewal of license of Station WWIZ and transfer of control of 
W.W.I.Z., Inc. were in the public interest. 
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IV. The Commission Failed To Give Sufficient Weight to the 
Findings and Conclusions of the Hearing Examiner 
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of Petitions for Reconsideration 


. There Was No Issue as to the Background of the Journal 
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- Technical Derelictions in the Operation of the Station and 
Schafitz' Alleged Misinformation Are Not Proper Grounds 
for Denial of Renewal of License 


- Conclusions 
SUPPLEMENT 


TABLE OF AUTHORITIES 


Cases: 


Johnston Broadcasting Co. v. FCC, 175 F.2d 351, 
85 U.S. App. D.C. 40 


In ve Application of Sanford A. Schafitz, 
14 Pike & Fischer R.R. 852 


Universal Camera Corp. v. NLRB, 340 U.S. 474, 
71 S.Ct. 456, 95 L.Ed. 456 


Statutes: 


Communications Act of 1934, 47 U.S.C. Section 151 et seq., 
as amended: 


Section 402(b)(1)(2)(3)(6) 
Section 405 


Rules and Regulations of the Federal Communications Commission: 
Section 1.106(j) 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,955 


THE LORAIN JOURNAL COMPANY, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION 
A ppellee, 


ELYRIA-LORAIN BROADCASTING COMPANY, 


Intervenor. 


On Appeal From an Order and Decision of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is anappealby The Lorain Journal Company, pursuant to Sec- 
tion 402(b)(1)(2)(3)(6) of the Communications Act of 1934, as amended 
(47 U.S.C. Section 402(b)(1)(2)(3)(6) ) and Rule 37 of the Rules of this 
Court from (1) an Order of the Federal Communications Commission 


(hereinafter referred to as "Commission") dated March 25, 1964, de- 


nying the application of W.W.1.Z., Inc. for renewal of license of Station 


WWIZ, and for transfer of control of W.W.I.Z., Inc. from Sanford A. 
Schafitz to The Lorain Journal Company (hereinafter referred to asthe 


"Journal'"') and (2) an Order of the Commission released September 18, 
1964, denying Petitions filed by W.W.I.Z., Inc. and Appellant for rehearing 


and reconsideration of the Commission's Decisionand Order of March 25, 
1964. The Notice of Appeal was filed in this Court on October 15, 1964. 


STATEMENT OF THE CASE 


Sanford A. Schafitz (hereinafter called "Schafitz'') has been the sole 
owner and operator of Station WFAR, Farrell, Pennsylvania, since 1953. 
On September 1, 1955, Schafitz and his partner, Guy W. Gully, applied 
for a construction permit for a UHF station in Youngstown, Ohio. This 
application was granted November 1, 1955. On June 17, 1955, Schafitz 
applied for a construction permit for a new AM station in Lorain, Ohio. 
The Commission granted this application on May 7, 1958. (14 Pike & 
Fischer R.R. 852) The call letters WWIZ were assigned to this station. 
Station WWIZ commenced operations on October 26, 1958 (R. 363). 


On July 14, 1958, Schafitz received a telephone call from Harry 
Horvitz (hereinafter called Horvitz") who identified himself as the pub- 
lisher of the Journal, and suggested a meeting. (R. 118, 1407, 1695) 
Schafitz and Horvitz had never met or been in contact with each other 
prior to this telephone call. (R. 1482) Horvitz had nothing whatever to 
do with Schafitz' determination to apply for a radio station in Lorain. 
(R. 1481) Horvitz did not inform Schafitz as to the purpose of the meet- 
ing. (R. 463, 1407) The meeting date was not set; however, Schafitz 
wrote to Horvitz on July 26, 1958, suggesting that the meeting be held in 
early September (L.J. Ex. 1). Horvitz replied by letter that a meeting 
at that time would be satisfactory. (L.J. Ex. 2; R. 1413, 1696, 1702) 
The meeting took place in the offices of Horvitz in Cleveland the first 
part of September. (R. 521, 1414, 1696, 1702) 


Horvitz disclosed to Schafitz his interest ina minority ownership 
in Station WWIZ. (R. 1414, 1696) Schafitz told Horvitz of his financial 
problems at Station WXTV, Youngstown, and the need for $55 ,000, which 
had arisenbecause of his partner's failure to supply funds in accordance 
with their agreement. Schafitz, however, did not need money for WWIZ 
(R. 815, 816, 1415, 1417, 1702). Schafitz stated that he thought Station 
WWIZ was worth $125,000 and he looked tavorably upon selling a mi- 
nority interest in the station. (R. 1415, 1477-80, 1702) The Journal was 
not interested in purchasing the complete interest of Schafitz or a con- 
trolling interest in the station inasmuch as Horvitz did not want to get 
into a long legal fight with the Intervenor knowing of the Intervenor's 
antagonism and did not want to muddy up the attempt of the Mansfield 
Journal Company, of which Horvitz was also President, to purchase a 


station in Mansfield, Ohio, for which an application was pending at that 


time. Horvitz also did not want to spoil Schafitz' chance to raise the 
needed capital for WXTV by getting him involved in a protest hearing 
(R. 1518-20, 1549). Horvitz indicated that he was not interested ina 
partnership nor in paying $55,000 for a minority interest. (R. 1418, 
1703) Horvitz suggested the formation of a corporation and selling a 
minority interest in this corporation to the Journal or someone else. 
Horvitz indicated funds to the extent of $55,000 could be raised by the 
issuance of both preferred and common stock (R. 1418-19). Horvitz 
stated that the Journal would be interested in purchasing preferred stock 
anda minority interest in common stock, thus releasing someof Schafitz' 
funds so that they could be used for WXTV. Horvitz offered the serv- 
ices of Mr. Frank Kane to set up the corporation in such a way that tax 
problems would not be created for Schafitz (R. 1419). No definite agree- 
ment was reached between Schafitz and Horvitz at this first meeting or 
at any other meeting until November 12, 1958. Neither Horvitz nor 
Schafitz considered that there was any binding agreement to purchase 

or sell any common or preferred stock prior to November 12, 1958, at 
which time an agreement was executed (R. 466, 673-75, 1062, 1420, 1426, 


1427-29, 1430, 1531, 1708-09, 1714-15). Likewise, William G. Wickens, 
an attorney at Lorain who later became a director of W.W.I.Z., Inc., and 
attended the first directors' meeting on November 12, 1958, had no 
knowledge of any agreement other than the November 12, 1958 agreement 
(R. 258). 


Subject to the right of either side backing out (R. 1427-28), the basic 
outline of the November 12, 1958 agreement was worked out about 
October 15, 1958. This basic outline was not a binding understanding or 
agreement (R. 1713-15). The plan incorporated in the November 12, 
1958 agreement in essence was that the Journal would purchase 90 of 
Schafitz' 200 shares of common stock and 200 shares of preferred stock 
from the Corporation (R. 1704-05). About October 21, 1958, Horvitz was 
willing to go ahead with the deal but there was no binding agreement 
made by the Journal to purchase any of the common or preferred stock 
until November 12, 1958. (R. 1428-30, 1584) 


In the meantime, Schafitz retained Ted Macejko, a Youngstown at- 
torney, to organize a new corporation. This work was done by Mr. Ma- 
cejko and W.W.I.Z., Inc. was organized (R. 817-18). On September 18, 
1958, Schafitz filed an application for assignment of his construction 
permit to W.W.I.Z., Inc. No Articles of Incorporation, By-Laws or 
Code of Regulations accompanied this application. They were submitted 
on October 2, 1958, pursuant to a request by the Commission (WEOL 
Ex. 1 and 2). 


Mr. Macejko advised Schafitz that a statutory agent located in 
Lorain was necessary. Horvitz suggested William G. Wickens as an 
attorney who would make a good statutory agent (R. 126-27). On Sep- 
tember 19, 1958, Schafitz went to the office of Wickens and requested 
him to serve as statutory agent, in which capacity Wickens agreed to 
act. (R. 133-34, 205-06) Wickens executed the appointment of agent 
form which had been prepared by Macejko (R. 134, 139-40, 208). On 
October 15, 1958, the Commission approved the application of Schafitz 


to assign his construction permit to W.W.I.Z., Inc. (R. 566). 


About October 20, 1958, Horvitz advised Schafitz that he was not 
interested in purchasing either common or preferred stock unless the 
Articles of Incorporation were amended to meet the requirements of the 
State of Ohio, which had ruled that the preferred stock could not be reg- 
istered because of statutory deficiencies (L.J. Ex. 3 and 4; R. 1422-23). 
Horvitz volunteered to have Frank Kane, an employee of the Journal, 
prepare the amendment to the Articles so that they would be satisfac- 
tory to the State of Ohio. Horvitz suggested that the preferred stock 
should have a par value of $100.00 and upon the liquidation of the cor- 
poration would have preferential rights over common stock, would re- 
ceive a 6% cumulative dividend per year plus participating in the prof- 
its of the corporation, and would have no voting rights (Comm. Ex. 1). 
The original Articles of Incorporation (Article III) empowered the cor- 
poration to operate only one broadcast station. Horvitz recommended 
that the Articles be amended to provide for authority to operate "broad- 
casting stations."" The Articles of Incorporation were so amended, after 
which the Ohio Division of Securities authorized the sale of preferred 
stock (R. 268, 277-78, Minute Book Pages 2 and 3, B-75-535, B-75-536; 
Comm. Ex. 1). 


The Code of Regulations of the corporation authorized os Ohio 
law is an expansion of the Articles of Incorporation and generally pro- 
vides for details not found in the Articles. It is adopted by the share- 
holders. The By-Laws are further refinements of other things not in 
conflict with the Articles or Code of Regulations. They are pappted by 
the Directors for their own government (R. 249). 


The original Code of Regulations was prepared by Macejko. Hor- 
vitz recommended to Schafitz that certain changes be made in the Code 


of Regulations providing for the election of directors for three years in- 
stead of one year in order to give the corporation more stability; that 
directors be removed from office with 2/3 vote of the stockholders, 
otherwise the majority stockholder could remove a director elected by 


the minority stockholder resulting in a minority stockholder having no 
representation on the board; that there should be two signatures on 
every check, one of which represented the minority interest; that the 
property of the corporation could not be mortgaged to secure a loan ex- 
cept by a 2/3 vote of the stockholders, in order to protect minority 
stockholders; and that the employment of executive personnel should 
be subject to the approval of the Board of Directors (R. 1469-71, 1502). 


Horvitz recommended that the By-Laws be amended to permit 
owners of 25% of the stock to call a stockholders’ meeting rather than 
75%, in order to make the requirements of the By-Laws consistent with 
that of the Code of Regulations; that the By-Laws could not be amended 
except by a 2/3 vote so that they could not be amended to the detriment 
of a minority stockholder; and that the By-Laws be amended to provide 
for cumulative voting inasmuch as Ohio provides for cumulative voting 
for all voting stock (R. 1491, 1505, 1507-08; Stip. Ex. 9). 


Mr. Kane supervised the preparation of amendments to the Code of 
Regulations and By-Laws (R. 1506). These amendments, together with 
the amendment of the Articles of Incorporation in accordance with Hor- 
vitz' recommendations were adoptedby Schafitz,as the sole stockholder, 
at the first meeting of stockholders on November 12, 1958 (R. 277-78, 
681). At this Stockholders’ meeting, Schafitz elected himself, Horvitz 
and Wickens as directors of the corporation (Comm. Ex. 1). 


Immediately after the stockholders' meeting, a meeting of the Board 
of Directors was held in which the three elected directors were present 
and participated. At this meeting the By-Laws were amended so as to 
make the changes suggested by Horvitz. Schafitz was elected President 
Lou Skelly was elected Vice President, Carl Adams was elected Secre- 
tary, and H. L. Wilt was elected Treasurer by unanimous vote. The 
Board approved a contract between Schafitz and the corporation which 
provided for the issuance to Schafitz of 200 shares of common stock of 
the corporation in exchange for the construction permit granted by the 


Commission. The Directors also approved an agreement between Scha- 
fitz and the corporation which provided that the corporation would pay 
Schafitz $15,000 for certain equipment which he owned, and which was 
required for the construction of the station (R. 565, 801-02, 1210, 1685- 
86; Comm. Ex. 1). On November 12, 1958, the Journal purchased 200 
shares of preferred stock paying $15,000 in cash. The balance of the 
purchase price was represented by a $5,000 advance which had been 
made by the Journal to the corporation on October 22, 1958 (R. 1428, 
1474, 1686-87, 17U5). Also on November 12, 1958, the Journal entered 
into anagreement to purchase from Schafitz 90 shares of common stock, 
thus reducing Schafitz' ownership of voting stock from 200 shares to 110 
shares. The Journal did not pay for this common stock or receive it 
from Schafitz until January 28, 1959 in order that Schafitz would be af- 
forded certain tax benefits (R. 1584; Comm. Ex. 3). 


Stockholders' and directors'meetings of W.W.I.Z. , Inc. have been 


held annually since the first meeting on November 12, 1958. The min- 


utes correctly describe what transpired at these meetings. Schafitz, 
Carl Adams and Herbert Wilt were re-elected President, Secretary, 
and Treasurer, respectively, and the office of Vice President was left 
vacant at the January 28, 1960 and the November 1, 1960 meetings. At 
the November 1, 1961 meeting, Sanford Schafitz was re-elected Presi- 
dent, Albert Zippay was elected Vice President, and Walter Mead was 
elected Secretary-Treasurer of W.W.I.Z. , Inc. Horvitz attended each 
of the Board meetings; and Mr. Schafitz and Mr. Wickens each attended 
all of the Board meetings except one. Prior to the November 1, 1960 
meeting which Mr. Schafitz did not attend, the actions contemplated to 
be taken at this meeting were discussed with Mr. Schafitz who approved 
all of the contemplated actions except the ratification of the agreement 
to lease space in the Palace Theater Building, which lease was executed 
by Mr. Schafitz. All votes taken at all meetings of the Board of Direc- 
tors were unanimous. (R. 1462-66; Comm. Ex. 1) The three directors 
initially elected at the meeting on November 12, 1958 served for three 


years and were re-elected for another three years. (R. 1655) Messrs. 
Skelly and Zippay, who were Vice Presidents of W.W.I.Z., Inc.,were em- 
ployees of Schafitz in his Farrell, Pennsylvania station (R. 331). 
Messrs. Adams, Wilt and Mead, who held the offices of Secretary and 
Treasurer of W.W.I.Z., Inc. were employees of the Journal. (R. 1649-50) 
William G. Wickens, the statutory agent and a member of the Board 
of Directors of W.W.I.Z., Inc., was President of the Lorain Civil Service 
Commission, the Lorain City Council, and in 1935 he began service as 
an Assistant Prosecuting Attorney for a five and one-half year period. 
Thereafter he served as a Prosecuting Attorney for eight and one-half 
years. He entered private practice in 1949 and has been in private 
practice in Lorain ever since. (R. 202) He is presently a member of 
the Ohio State Bar Association and the American Bar Association and 
a member of the Executive Committee of the Lorain Bar Association. 
He was President of the Lorain Bar Association. (R. 203) The Supreme 
Court of Ohio appointed him asa member of the Board of Commissioners 
on Discipline and Grievances. Asa master in disbarment cases through-: 
out Ohio, he makes recommendations to the Court with regard to thead- 


ministration and practice of law in Ohio. (R. 204) 


Wickens had done some legal work for the Journal, both while the 
father of Horvitz was alive and headed the company, and after his death 
while Horvitz had been connected with the company. On rare occasions, 
he has also done legal work for employees of the Journal, such as in con- 
nection with their buying a house, et cetera. (R. 207, 235) He never did 
any personal work for Horvitz. (R. 207) 


He is neither an officer nor director of the Journal, nor is he 
counsel in other than special cases. (R.204) He has never repre- 
sented any officers of the Journal. He is not and never has been 
on a retainer basis with the Journal or anyone connected with the 
Journal. (R. 236, 1421) He represents the Journal only in isolated 


cases, usually libel suits. (R. 244, 1511) The Journal also hires other 
lawyers for its legal work. (R. 1421) Another Lorain County law firm 
has done more legal work for the Journal than Wickens. (R. 1511) 
Wickens is not a social friend of either Schafitz or Horvitz. He sees 
Horvitz only when there is a lawsuit and he is preparing a deposition. 
Meetings may be frequently; other times, it is months. (R. 259) He 
has never been in Horvitz' home. (R. 259) 


After the Commission granted the assignment of the construction 
permit to the corporation, Horvitz suggested Wickens' name as a direc- 
tor. Schafitz reacted favorably to this suggestion. (R. 176) This was a 
suggestion only, inasmuch as neither Horvitz nor any other officer or 
employee of the Journal requested Wickens to become a director. 
(R. 1431-32) Horvitz never contacted Wickens with regard to Wickens' 
being a director. There was never any correspondence, understanding 
or agreement, directly or indirectly, between Wickens and any officer 
of the Journal that Wickens was to be a director of W.W.LZ. , Inc. (R. 
210-11). 


There was no contact with Wickens by anyone with regardto W.W.I.Z., 
Inc. betweenthetime that Schafitz requested him to act as statutory agent 


for the corporation and shortly before the first stockholders’ meeting on 
November 12, 1958, at which time Schafitz approached Wickens request- 
ing him to consider being a director of W.W.LZ., Inc. (R. 176-77) At 
this meeting, which occurred during the first week of November 1958, 
Schafitz told Wickens that the Journal would have a minority stock in- 
terest in the corporation. (R. 177-78) Wickens told Schafitz that hehad 
represented the Journal in some matters and that if he were to serve as 


a director of W.W.I.Z., Inc. he was going to try to serve as a fair and 
impartial director. (R. 212-13) Wickens was not consulted in any way 
regarding the amendments of the original Articles of Incorporation, 
which amendments were adoptedat the first meeting of the stockholders, 
at which Wickens was not present. (R. 248). Likewise, he was not 
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consulted with regard to the November 12, 1958 agreement. (R. 222) 


Wickens has not been paid by Horvitz or any company with which 
Horvitz is connected for any services performed in connection with 
W.W.I1.Z., Inc. (R. 1657) Likewise, no promises were made to Wickens 
of any business from the Journal or any company with which Horvitz is 
connected. (R. 1693-94) There are no understandings between Wickens 
and Horvitz or anyone else connected with the Journal as to how to vote 
asa director of W.W.I.Z., Inc. (R. 228) No officer, director or employee 
of the Journal has ever had a discussion with Wickens astohow Wickens 
should vote in meetings of the Board of Directors. (R. 1434-36) 


Wickens has never ordered Schafitz or any employee to operate 
WWIZ in any particular manner. (R. 228) Wickens never gave any in- 
structions or directions to Schafitz or to any employee of WWIZ tohire 
or to fire any employees. (R. 225) Wickens has never given any orders 
to Schafitz or to any employee as to any phase of programming which 
had been broadcast or that he desired to be broadcast over the station. 


(R. 226) However, he once told Mr. Simmers (a station manager) that 


there was too heavy an accent on rock and roll music and not enough on 
classical or semi-classical music to suit his taste. This opinion was 
ignored. (R. 226-27) 


Because of Schafitz' failure subsequently to keep Wickens sufficiently 
advised with respect to the status, profits of the corporation, the sala- 
ries, and what was going on in the corporation, prior to the Board meet- 
ing on November 1, 1961, Wickens wanted to resign. He felt he hada 
responsibility to both parties. He did not want to be a dummy director. 
(R. 219) Schafitz prevailed upon Wickens to remain as a director. 
Schafitz promised to keep him more fully informed and to send him 
monthly profit and loss statements. (R. 220) Schafitz had never indi- 
cated a desire not to have Wickens as a director. (R. 1436) Wickens 
never voted contrary to Schafitz. (R. 1436) Wickens has since been 
replaced as statutory agent. He was also replaced as a director by 
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Schafitz' Sharon, Pennsylvania attorney. (WWIZ Petition IGE Recon- 
sideration) 


The business and operations of W.W.I.Z., Inc. and Station WWIZ 
have been conducted as follows: 


A. Bank Accounts: All bank accounts of W.W.LZ. , Inc. were 
opened by or at Schafitz' direction. (R. 1108) Neither Bor nor any 
officer, director or employee of the Journal ever made any rec- 
ommendation as to a bank or banks with which WWIZ eueuld make 
deposits or do business. (R. 1452-53). 


B. Bank Checks: All checks for disbursements of funds of the 
corporation required at least two Signatures. One signature was to be 
from "the Schafitz group" and the other from "The Lorain Journal 
group."' (R. 312, 628, 840; Comm. Ex. 1) Usually Schafitz signed for 
"the Schafitz group" no matter how small the checks were. (R. 589) It 
is good business practice to have two signatures on all checks of people 
not too closely associated in their work or interests. This practice 
protects the minority interests. (R. 1595-96) Horvitz, for example, 
cannot sign a Lorain Journal check without another signature, irre- 
spective of the amount. (R. 1597) Horvitz would never refuse to au- 
thorize the signing of any check signed by Schafitz. (R. 1693) Checks 
no longer require the signature of anyone connected with the Journal 
interests. (WWIZ Petition for Reconsideration) 


Only one dispute ever arose with regard to the issuance of WWIZ's 
checks. The circumstances surrounding this arose out of the fact that 
on July 6, 1959, Schafitz had put his brother, Leonard, on the payroll of 
W.W.I1.Z., Inc. at $200.00 per month as an advance ona 12% commis- 
sion on sales. (WEOL Ex. 3B) In November 1961, Horvitz objected toa 
payment of $3,000 to Leonard. Horvitz thought the payment of this sum 
was excessive and violated the terms of the agreement providing for the 
sale of control of W.W.I.Z., Inc. which was executed the previous May. 


Schafitz insisted upon this payment. Horvitz authorized the signing of 
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this check subject to the unilateral condition that the excess over a 

reasonable compensation would be deducted from the final purchase 
price of the 55% stock interest which the Journal had contracted 
to buy. (R. 1460-61, 1680, 1687-90, 1710-13; Stip. Ex. 2) 


C. Employees and Management: Schafitz was the one who hired 
and fired all employees. (R. 485) With respect to executive personnel, 
he consulted with Horvitz only once. In August of 1960, a Paul Deanand 
Arthur Simmers sought employment as manager of WWIZ. Horvitz had 
never known either one. Schafitz told Horvitz that he was considering 
these two individuals as manager of WWIZ and Schafitz asked Horvitz 
if he would talk to them and give Schafitz his impressions as to their 
qualifications. (R. 1442) 

On another occasion, a Mendel Jones had approached Horvitz for a 
managerial position at WWIZ. Horvitz was impressed with him and rec- 
commended that Schafitz give Jones serious consideration. But, notwith- 
standing, Schafitz rejected Jones. (R. 482, 1440-41) 


Schafitz was at WWIZ without interruption through January 1959. 
From January 1959 to April 1959 Schafitz was at WWIZ 50% of the time. 
From April 1959 to May 1960 Schafitz was at WWIZ from 10 to 20% of 
the time. (R. 363-66) The original station manager, Lewis Skelly, 
was hired by Schafitz on September 15, 1958 and he resigned this posi- 
tion on March 5, 1959. Schafitz’ brother, Leonard, was an employee of 
Station WWIZ from April 7, 1959 until September 1960 when Station 
WATV went on the air. In July or August 1959 he became resident man- 
ager of Station WWIZ. (R. 332-33, 338) During the period while WXTV 
was on the air Leonard spent part of his time at WWIZ. When WXTV 
ceased operation on March 1, 1962, Leonard returnedto WWIZ. Leonard 
is the present general manager of Station WWIZ. (R. 332-33, 339-41) 
Leonard was responsible only to Schafitz and Schafitz gave instructions 
to Leonard and oversaw his work. No officer of the Journal ever gave 
Schafitz any instructions with respect tothe duties of Leonard. (R. 342- 
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45) Arthur Simmers, who had worked for Schafitz at Station WFAR for 
about 5 years, was resident manager of WWIZ from September 1960 to 
August 1961. When Simmers quit working for WWIZ, there was no im- 
mediate replacement available. However, Schafitz named the program 
director as the office manager until a determination could be made as 

to the new resident manager. (R. 338-40) 


D. Programming: Schafitz was responsible for the programming 
policies at WWIZ without direction from anyone. (R. 487) No particular 
program was ever broadcast at the direction of Horvitz or anyone else 
connected with the Journal. (R. 485-87) Schafitz alone made the 
determination that WWIZ should be affiliated with the ABC Network. 
(R. 487, 1455). Neither Wickens, Horvitz, nor any officer, director 
or employee of the Journal had any part in determining whether 
Station WWIZ should be affiliated with a national network, or if so, which 
one. They would have liked to have been consulted about this. (R. 1457- 
98, 1591) Neither Horvitz nor any officer or employee of the Jour- 
nal played any part in the program policies of WWIZ. (R. 1447-49) 
No officer, director or employee of the Journal ever made.any recom- 
mendation regarding the presentation of any specific program on Station 
WWIZ, which recommendation was adopted. Likewise, no officer, direc- 
tor or employee of the Journal ever made any recommendations as to 
the editorial policy to be followed by Station WWIZ, which recommenda- 
tions were adopted. (R. 1451-53) Horvitz never made any recommenda- 
tion regarding an editorial policy. (R. 1452) 


E. Books of Account and the Offices of Secretary and Treasurer: 
W.W.IZ., Inc. was a newly organized corporation. The Commission 


considered it questionable whether the corporation had sufficient funds 
to construct and operate the station (WEOL Ex. 2). In order to conserve 
the assets of the corporation, Schafitz agreed to perform the duties of 
President for $100.00 per month for the first year, $200.00 per month 
for the second year, and $300.00 per month for the third year, and the 


14 


Journal agreed through its personnel that it would furnish W.W.I.Z., 
Inc. all necessary supervisory accounting service free of charge. 
(Stip. Ex. 6). Accordingly the books of account were set up by 
Frank Kane and kept by Messrs. Wilt and Mead, auditors of the Journal, 
without cost to W.W.I1.Z., Inc. (R. 610, 759, 1459) Horvitz felt the Jour- 
nal had sufficient bookkeeping personnel to keep the books in a proper 
manner, thus eliminating the expense of the new corporation's hiring a 
bookkeeper. (R. 1458) It was agreed that the Journal auditor would 
serve as the Treasurer of W.W.I.Z., Inc. without salary. (R. 1535, 1643) 
The offices of Secretary and Treasurer of W.W.I.Z., Inc. are not policy- 
making positions. The incumbents in these offices perform mere min- 
isterial duties. (Comm. Ex. 1; Stip. Ex. 10) 


F. Business Operations: No phase of the operations of WWIZ or 
business of the corporation has been dictated by Horvitz or anyone else 
connected with the Journal. WWIZ refused an ad from the Journal say- 
ing that "the best news medium in Lorain was The Lorain Journal." 

(R. 1604-05) No one at the Journal was authorized to enter into adver- 
tising contracts for WWIZ. (R. 488) No officer, director or employee 
of the Journal had any part in determining the advertising policies 

of WWIZ or its rate card. (R. 1456-57) Schafitz rejected Horvitz' 

recommendation that WWIZ adhere to its rate card. (R. 1453-54) 


G. Equipment: Neither Horvitz nor any officer, director or em- 


ployee of the Journal played any part in the selection of any equipment 
for Station WWIZ. (R. 1444-45) 


H. Studios: When Station WWIZ was being constructed, Horvitz 
recommended that the studios of Station WWIZ be located in a building 
owned by the Journal, to the south of the Journal plant. Schafitz seemed 
interested in this location, and as a result, Horvitz went to the expense 
of having plans drawn up to remodel the building to make it into a studio. 
Then, without notifying or consulting with Horvitz, Schafitz leased other 


15 


studio space. (R. 1451, 1595) Later, without consulting Horv:tz or 
Wickens, Schafitz signed a lease and caused the studios to be moved to 
the Palace Theater Building. (R. 1445-47, 1587) Horvitz considered 
the move of the studios to the Palace Theater Building to be wasteful 
inasmuch as the original studios were satisfactory. (R. 1673) Neither 
Horvitz nor any officer, director or employee of the Journal ever 
played any part in the selection of any studio space for Station 
WWIZ. (R. 1445-46) Both Horvitz and Wickens would have likedto have 
been consulted about the change in the location of the studios. (R. 1591) 


I. General: Horvitz took no part in determining whether or not 
Station WWIZ should be a member of the National Associationof Broad- 
casters. He likewise had no part in the determination as to the hiring 
of WWIZ's Washington attorney or consulting engineer. (R. 1455-56) 
Schafitz hired Mr. Doerfer to represent WWIZ in this hearing. No one 
connected with the Journal had anything to do with his selection. (R. 
1572-76) 


The Commission was timely advised as to all activities involving 
the stock and contracts relating to stock as well as pertinent facts re- 
garding the officers, directors and stockholders of W.W.LZ., Inc. in 
accordance with the Commission's Rules. On September 30, 1958, the 
original Code of Regulations and By-Laws of W.W.I.Z., Inc. were re- 
ceived by the Commission. (Stip. Ex. 9, 10; WEOL Ex. 2) On No- 
vember 25, 1958, the Commission was advised that all acts necessary 
to consummate the assignment of construction permit from Schafitz to 
W.W.I.Z., Inc. were concluded on October 29, 1958. (Stip. Ex. 8) The 
amended Articles of Incorporation, By-Laws and Code of Regulations 
which were amended at the first meeting of the stockholders and Board 
of Directors of W.W.I.Z., Inc. on November 12, 1958, were received by 
the Commission on November 28, 1958. (Stip. Ex. 11, 12, 13) On No- 
vember 28, 1958, the Commission was advised of the election of officers 


and directors and the acquisition by The Lorain Journal Company of 
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200 shares of preferred stock on November 12, 1958, and the issuance 
to Schafitz of 200 shares of common stock on that date. (Stip. Ex. 5) 
On November 28, 1958, the Commission was advised as to the officers, 


directors and stockholders of The Lorain Journal Company and a copy 
of the November 12, 1958 agreement was filed with the Commission. 
(Stip. Ex. 6) On February 9, 1959, the Commission was advised that the 
November 12, 1958 agreement had been carried out on January 28,1959, 
and that The Lorain Journal Company received its 90 shares of common 
stock of W.W.I.Z., Inc. (Stip. Ex. 4) On February 19, 1959, the Commission 
was again advised that the terms of the November 12, 1958 agreement, 
which was consummated on January 28, 1959, had been carried out. 
(Stip. Ex. 3) The May 2, 1961 contract providing for the sale by Schafitz 
to The Lorain Journal Company of 110 shares of W.W.1.Z., Inc. stock 
was filed with the Commission on May 31, 1961. (Stip. Ex. 2) Thus, the 
Commission has had full knowledge regarding all of foregoing but until 
it designated these applications for hearing never suggested to the par- 
ties that they had done anything illegal or improper. On June 5, 1961, 
the instant application for transfer of control of W.W. I.Z., Inc. was filed 
with the Commission. On July 13, 1961 Elyria-Lorain Broadcasting 
Company, licensee of Station WEOL, Elyria-Lorain, Ohio, petitioned to 
deny the application for transfer of control of W.W.I.Z., Inc. On March 1, 
1962, the Commission released an Order designating for hearing the ap- 
plications for transfer of control of W.W.I.Z., Inc. and for renewal of 
license of Station WWIZ. After four pre-trial conferences, the hearing 
lasted 12 days. On March 5, 1963, the Hearing Examiner issued an Ini- 
tial Decision granting the applications for transfer of control of W.W.LZ. . 
Inc. and renewal of license of Station WWIZ. Exceptions were filed by 
Elyria-Lorain Broadcasting Company and the Broadcast Bureau. After 
oral argument before the Commission, both applications were denied in 
a Decision of the Commission released on March 31, 1964. Separate 
petitions for reconsideration were filed by The Lorain Journal Company 
and W.W.I.Z., Inc. on April 29, 1964. On September 16, 1964, the Com- 
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mission denied the petitions for reconsideration filed by the Journal 
and W.W.I.Z., Inc. and ordered that the Decision should not become 
effective until 60 days after September 18, 1964, the date of the release 
of the Commission's Memorandum Opinion and Order, or until 60 days 
after the final order of the Court concluding such review. The Journal 
noted an appeal to this Court on October 15, 1964. W.W.I.7., Inc. and 
Schafitz filed a notice of appeal on October 16, 1964. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, regulations and rules involved inthe 
instant Appeal are included in the Supplement to this Brief. 


STATEMENT OF POINTS 


I. The Commission determination that there had been a transfer 
of control of W.W.I.Z., Inc. from Schafitz to the Journal without Com- 
mission approval was erroneous as a matter of fact and of law, inas- 
much as in arriving at this Decision: 


1. The Commission ignored the bulk of the evidence which 
clearly showed that there had been no unauthorized transfer of 
control. 


2. The Commission made findings unsupported by evidence. 
3. The Commission made findings contrary to evidence. 


4. The Commission picked and chose evidence in support of 
its conclusion and ignored or distorted other evidence. 


5. The Commission made findings of matters not in issue. 


6. The Commission failed to make findings regarding all of 
the issues in connection with the so-called unauthorized transfer of 
control. 


II. Consideration of all of the evidence requires a finding that 
there was no unauthorized transfer of control designed or effected. 
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Ill. The Commission failed to give sufficient weight to the findings 
and conclusions of the Hearing Examiner. 


IV. Even assuming that there was no evidence received in the case 
other than that referred to in the Commission's Decision, such evidence 
would not justify a determination that there had been a transfer of con- 
trol of W.W.I1.Z., Inc. 


V. If Schafitz' qualifications are such that he is entitled to a re- 
newal of license of Station WFAR, Station WWIZ's license should like- 
wise be renewed. 


VI. Public interest requires the grant of the applications for re- 
newal of license of Station WWIZ, andfor transfer of control of W.W.I.Z., 
Inc. 


SUMMARY OF ARGUMENT 


The basic question involved in this case is whether there has been 
a transfer of control of a licensee corporation without first obtaining 
Commission approval. The Commission has not raised any question as 
tothe qualifications of the Journal except insofar asthey relateto a pos- 
sible unauthorized transfer of control of W.W.I.Z., Inc. 


Inasmuch as Schafitz has always owned all or at least 55% of the 


outstanding voting stock of W.W.I.Z., Inc., if control has beentransferred, 
it must be through some device other than through stock ownership. 


Issue No. 1 is in several parts, all of which relate to whether there 
was an agreement or understanding to effectuate a transfer of control to 
the Journal without the consent of the Commission on certain specific 
dates and whether control of W.W.I.Z., Inc. has been exercised by the 
Journal without prior consent of the Commission. Although there was 
evidence relating to each part of this issue, the Commission failed to 
make findings regarding certain parts of it. The evidence is clear and 
uncontradicted that at no time has there been any agreement or under- 
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standing to effect transfer of control without Commission approval and 
that at no time was control so transferred nor did the Journal exercise 
control over W.W.L Z., Inc 


The Commission picked and chose evidence in making its findings 
and failed to give consideration to uncontradicted evidence. Practically 
all evidence which would tend to support the conclusion that there has 
been no unauthorized transfer of control was ignored by the Commission 
in its Decision. The Commission refused to consider all of the normal 
indicia of control of the corporation and the station and either failed to 
make findings regarding such evidence or made findings indicating dis- 
belief of the uncontradicted evidence. 


The Commission rejected in toto the findings of the Hearing Fxam- 
iner who found that there had been no transfer of control of W.W. LZ., 
Inc. and refused to accept evidence submitted by witnesses who appeared 
before the Hearing Examiner who was thus able to determine the 
credibility of their testimony. 


The Commission made a number of findings with respect to matters 
not in issue and, consequently, such findings are not a proper basis for 


the Commission's Decision. 


Although the Commission used as a partial basis for its denial of 
the renewal of license application of W.W.I.Z., Inc. certain technical 
derelictions and misinformation allegedly supplied by Schafitz, the Com- 
mission in this same proceeding found that such matters were not suffi- 
ciently important to warrant a denial of the application for renewal of 
license of Station WFAR, which station is solely owned by Schafitz. It is 
inconceivable that evenif suchtechnical derelictions and misinformation 
existed, they could be of much importance inasmuch as they were 
not considered of sufficient gravity to require denial of the renewal of 
license of Station WFAR. 
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ARGUMENT 
I. 


There Was No Understanding or Agreement Whereby 
the Lorain Journal Was To Assume Control Without 
Commission Approval 


At all times since the Commission authorized Station WWIZ, 
Schafitz has been the sole owner of the station or has owned 55% of the 
voting stock of W.W.I.Z., Inc. Consequently, if he has transferred con- 
trol of W.W.I.Z., Inc., or if there was an understanding, plan or agree- 
ment to transfer control of W.W.I.Z., Inc. without Commission approval, 
it would have to be by some means other than through stock ownership. 


Issue 1(a) relates to the question as to whether, prior to November 
12, 1958, there existed between Schafitz and Horvitz and/or the Journal, 
any agreement or understanding to effectuate a transfer of control of 
W.W.I.Z., Inc. to the Journal without the prior consent of the Commis- 
sion. 


The Commission did not make Findings or Conclusions relating 
to this issue. The Hearing Examiner found in Paragraph 13 that no 
"plan has existed" to transfer control of W.W.I.Z., Inc. to the Journal 
Without the prior consent of the Commission. 


Issue 1(b) requires a determination as to whether there was any 
agreement or understanding on November 12, 1958 to effect a transfer 
of control of W.W.I.Z., Inc. to the Journal without prior Commission ap- 
proval. 


The Commission did not make a direct finding regarding this issue. 


Instead, it evaded this issue by finding in Paragraph 12 of the Conclu- 


sions that ''we are not persuaded that the execution and effectuation of 

the contracts of November 12, 1958, were not actually part of a plan to 
transfer effective control of W.W.I.Z., Inc. to the Journal without prior 
consent of the Commission... .'' The Commission did not state if 
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this was a plan of Schafitz or Horvitz or both. The Commission said 
nothing about an agreement or understanding for assumption of unau- 
thorized control on this date. As stated above, the Hearing Examiner 
found that no plan has ever existed. 


Issue 1(c) relates to whether on January 28, 1959 there was any 


agreement or understanding to effectuate a transfer of control to the 
Journal without prior Commission approval. 


The only references to this date in the Decision are that ''On 
January 28, 1959, Schafitz transferred 90 shares of common stock to 
the Journal and received $36,000 therefor as provided by the Novem- 
ber 12, 1958 contract"' (Para. 22); and that "By letter of February 5, 
1959, Schafitz forwarded to the Commission an Ownership Report ren- 
dered as of January 28, 1959, showing the Journal's acquisition on the 
latter date of 90 shares of common voting stock from Schafitz . Been 
(Para. 24). Neither of these findings relate to this issue. The Com - 
mission ignored this issue completely. 


The reason is clear that the Commission failed to make findings 
on these issues because there was absolutely no evidence to support a 
finding that there has been any agreement or understanding at any 
time which was designed to transfer control of W.W.I.Z., Inc. to the 
Journal without Commission approval. The Hearing Examiner was 
Clearly correct in concluding "that the execution and effectuation of 
the contracts of November 12, 1958, were not part of a plan to trans- 
fer control of W.W.1.Z., Inc. to the Journal without the prior consent 
of the Commission, that no such plan has existed, and that the Journal 
has not exercised such control." (Para. 13) 


The evidence is clear and uncontradicted that there was no defi- 
nite agreement or understanding between Horvitz and Schafitz until 
November 12, 1958. (R. 258, 447, 466, 606-07, 673-75, 1062, 1420, 
1426-28, 1430, 1531, 1708-09, 1713-15). This agreement related only 
to the purchase by the Journal of a minority of the voting stock 
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and of the preferred stock, for the Journal to provide supervisory ac- 
counting services, without charge, andfor Schafitz to perform serv- 
ices as President at a nominal salary while the corporation was get- 
ting established financially. (Stip. Ex. 6). This agreement had nothing 
to do with transferring control of the corporation. 


There was no agreement to sell and transfer control of W.W.I.Z., 
Inc. until May 2, 1961 — 2-1/2 years later (R. 1708-09) which agree- 
ment is the basis for the instant application for transfer of control of 
W.W.I.Z., Inc. 
Ul. 


The Parties Did Not Effectuate or Design To Effectuate 
a Transfer of Control Without Commission Approval 


Issues 1(d), (e) and (f) relate to the question as to whether the 
parties designed to effectuate a transfer of control to the Journal 
without the prior consent of the Commission; whether control of 
W.W.I.Z., Inc. was transferred to the Journal without the prior con- 
sent of the Commission; and whether the Journal has exercised con- 
trol over W.W.I.Z., Inc. without the prior consent of the Commission 
as a result of (1) the execution and/or consummation of the Novem- 
ber 12, 1958 stock transfer contract; and/or (2) the simultaneous pur- 
chase of 100% of the authorized preferred stock of W.W.I.Z., Inc. by 


the Journal; and/or (3) the maintenance of certain corporate records 
of W.W.I.Z., Inc. by the Journal; and/or (4) election of certain direc- 
tors and officers of W.W.I.Z., Inc. on November 12, 1958; and/or 

(5) certain amendments to the By-Laws and Code of Regulations of 
W.W.I.Z., Inc.; and/or (6) the exercise by the Journal of certain au- 
thority over the expenditures of W.W.I.Z., Inc. 


As indicated above, the Commission evaded its responsibility to 
make findings as to whether the execution and/or consummation of the 
November 12, 1958 stock contract and the purchase of the preferred 
stock by the Journal were designed to or resulted in a transfer of con- 
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trol to the Journal without prior consent of the Commission. This stock 
transfer contract involved only 90 shares of voting stock whereas Schaf- 
itz retained 110 shares. Inasmuch as the preferred stock carried no vot- 
ing rights, it is clear that this agreement and the consummation of it 
could not involve a transfer of control of W.W.I.Z., Inc. 


The November 12, 1958 agreement (Stip. Ex. 6) also provided 
that Schafitz would perform the duties of President of W.W.LZ., Inc., 
for $100.00 per month for the first year, $200.00 per month for the sec- 
ond year, and $300.00 per month for the third year; and that the Journal 
would, through its personnel, furnish to W.W.I.Z., Inc. all necessary 
supervisory accounting service free of any charge whatsoever. The 
Hearing Examiner found that the keeping of the station's books by the 
Journal staff "served to save W.W.I.Z. the trouble and expense of this 
essential task."" (Para. 10, Conclusions) 


The keeping of books and records is a ministerial function which 


is usually performed by a bookkeeper or an auditor. The decisions 
incident to this work are not such that they could possibly affect con- 
trol over the corporation. The arrangement providing for the Jour- 
nal to do this work and for Schafitz to receive a nominal salary 
was nothing but a prudent plan to conserve the cash of a new corpora- 
tion until it became financially established. The Commission does not 
state in what manner maintenance of books and records by persons who 
were employed by the Journal has anything to do with control of 
W.W.I.Z., Inc., except to say ''All receipts of the station were turned 
over to the Journal. All deposits were made by the Journal.” (Para. 
10, Conclusions) Neither of these findings is supported by any evi- 
dence. 


The election of employees of the Journal as the first Secretary 
and Treasurer of W.W.I.Z., Inc. took place before the Journal owned 
any stock in W.W.I.Z., Inc. There is no evidence that they, or the suc- 
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cessor of one of them, ever made a decision or committed any acts 
which were not in accord with Schafitz' desires. There is no evidence 
that any officer of W.W.I.Z., Inc. who had any connection with the Jour- 
nal ever exercised any degree of control over W.W.I.Z., Inc. or Sta- 
tion WWIZ. The Code of Regulations and the By-Laws of the corpo- 
ration give the Secretary and Treasurer no powers which would have 
the effect of transferring control of the corporation (Stip. Ex. 9, 10, 

12, 13). 


The Commission found (Para. 12, Conclusions) that "the corporate 
structure of W.W.I.Z., Inc., constituted a device whereby the Journal 
could exercise control over the corporation and that the functioning of 
that structure in actual practice indicates that effective control did not 
remain with Schafitz but passed to the Journal." This conclusion is not 
supported by law or evidence. 


The amendment of the Articles of Incorporation had the effect of 
insuring that there would be no transfer of control inasmuch as it made 
it clear that the preferred stock would have no voting rights. 


The amendments to the Code of Regulations specifying that there 
should be three directors instead of "not less than three" directors 
and changing their term from 1 to 3 years can hardly be said to effect 
a transfer of control of the corporation. The same is true with regard 
to the change requiring 2/3 of the stock in lieu of a majority thereof to 
remove a director. Requirements that checks bear two signatures, 


that corporate property could not be mortgaged without 2/3 vote of the 
stockholders, that the Code could be amended only by 2/3 vote of the 
stockholders, and that contracts for employment for executive person- 
nel be made subject to the approval of the Board of Directors are not 
uncommon. The Hearing Examiner was correct in his conclusion that 


these changes were ''designed for the purpose of assuring that the 
minority stockholder in a close corporation could safeguard its legiti- 
mate financial interests while leaving effective control of the opera- 
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tion in the hands of the majority stockholder." (Para. 13, Conclusions) 


The Commission could cite no evidence that these changes in the 
Code of Regulations affected in any way Schaftiz' conduct of the business; 
that he desired more than three directors; that he wanted to remove 
a director; that he was thwarted in his desire to mortgage corporate 
property; that they interfered with his authority to employ executive 
personnel; or that he desired to amend the Code of Regulations. The 
Only instance in which any controversy arose as the result of the re- 
quirement that the checks of the corporation bear two signatures had 
nothing whatever to do with the control of the station but resulted sole- 
ly from the desire of Schafitz to pay his brother an unreasonable sum 
of money and which was contrary to the terms of the pending agree- 
ment between Schafitz and the Journal for the purchase of control of 
W.W.I.Z., Inc. (R. 1460-61, 1680, 1687, 1710-13, Stip. Ex. 2, WEOL 
Ex. 3 (b) ). 


The only changes in the By-Laws, other than to make them con- 
form to the Code of Regulations, provided that the owners of 25% of 
the stock could call a stockholders' meeting, and that the By-Laws 
could be amended only by a 2/3 vote. There is no evidence that 
Schafitz ever desired to amend the By-Laws. The right of a minority 
stockholder to call a meeting of stockholders is not a significant right 
in determining whether there has been an unauthorized transfer of con- 
trol. 


The Commission rejected the findings of the Hearing Examiner 
with regard to the participation of Wickens in the affairs of W.W.I.Z., 
Inc., ignored most of the testimony regarding Wickens, and found that 
"Wickens' participation in the affairs of the corporation was extremely 
pro forma."' Despite this finding and the finding that ''the position of 
Wickens takes on no dispositive significance,"' the Commission con- 
cluded that "it is merely an example of one more instance tending to 
complete the pattern of Schafitz' divestiture of control." (Para. 9, 
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Conclusions) It is not clear how the Commission can find that Wick- 
ens' activities have 'no dispositive significance" and in the next clause 
find that his activity is an ''example of one more instance tending to 
complete the pattern of Schafitz' divestiture of control."' There is no 
evidence that Wickens' election as a director of W.W.I.Z., Inc. was de- 
signed to or did effect a transfer of control of the corporation. Instead 
of basing its findings regarding Wickens on the evidence, as did the 
Hearing Examiner, the Commission states "it is reasonable to assume, 
based upon normal business practices, that a majority owner would 
select his counsel as director rather than counsel of a minority stock- 
holder."' There is no evidence in this case as to "normal business 
practices,"’ and furthermore, Schafitz did not have an attorney in 
Lorain at the time Wickens was elected a director. 


Ii. 


Consideration of All of the Evidence Requires Finding 
That There Has Been No Transfer of Control 


The basic question in this hearing is whether control of W.W.I.Z., 
Inc. has been transferred to or exercised by the Journal without the 
prior consent of the Commission. The Hearing Examiner and the 
Commission reached opposite conclusions. 


The operation of Station WWIZ is the only business in which 
W.W.I.Z., Inc. is engaged. Evidence was received regarding every 
aspect of the business of the station and the corporation which could 
possibly relate to control. The Commission elected to disregard all 


“evidence which would not support its conclusion that control of 
W.W.I.Z., Inc. had been transferred to and exercised by the Jour- 
nal. In a situation where control of a licensee corporation is in ques- 


tion, arising out of matters other than in the sale of a controlling in- 
terest in stock, it is absolutely inconceivable that the Commission 
would ignore practically all evidence relating to the problem. 
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Although there was uncontradicted evidence, the Commission 
ignored all or the bulk of evidence with regard to bank accounts of 
W.W.I.Z., Inc., hiring and firing of employees, employment of execu- 
tives, programming of Station WWIZ, determination as to network 
affiliation, program policies, specific programs, editorial policy, 
business operations, acceptance of advertising, advertising rates, 


equipment, selection and purchase of equipment, selection of studios, 
moving of studios, membership in a trade association, and determina- 
tion as to employment of attorneys and consulting engineers. 


The Hearing Examiner considered evidence and made findings 
(Paragraph 22, Conclusions) regarding the foregoing. 


The Commission, however, failed completely to follow the man- 
date of this Court in Johnston Broadcasting Co. v. FCC, 175 F.2d 351, 
357, 85 U.S. App. D.C. 40, in that it has arbitrarily picked and chosen 
factors for decision, has disregarded significant evidence, has made 
findings and conclusions contrary to evidence, and has failed to weigh 
all of the pros and cons in accordance with the requirements imposed 
upon the Commission by this Court, and has, in effect, denied W.W.I.Z., 
Inc., Schafitz, and the Journal a fair hearing because of its failure to 
comply with the standards required by this Court in Commission 
decisions. 


The record is clear and uncontradicted that Schafitz maintained 
firm and unquestioned control over every aspect of the business and 
operation of W.W.I.Z., Inc. and Station WWIZ. Almost without ex- 
ception, what few recommendations were made by Horvitz were re- 
jected or ignored by Schafitz. The only activities regarding the opera- 
tion and business of W.W.I.Z., Inc. and Station WWIZ carried out by 
anyone connected with the Journal, according to the Commission, were 
the keeping of the books and records, the billing and receipt of funds, 
occasional visits between Schafitz and Horvitz, plus the "scrutiny" by 
Horvitz of the selection or discontinuance of national news services, 
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preparation and processing of corporate minutes, processing and 
filing of reports and applications with the Commission, review of ad- 
vertising contracts of the station, payment of salaries to the employ- 
ees of the station, amortization of debts owed by W.W.I.Z., Inc. to the 
Journal, andSchafitz' dealings with his brother. "Scrutiny" of operations 
has nothing whatever to do with control of operations. There is no 
reason why a substantial minority stockholder should not scrutinize 
the business and activities of the corporation. In any event there was 
no evidence that this "scrutiny" had any effect upon Schafitz' opera- 
tion of the station or corporation. As a matter of fact, it is difficult 
to conceive Of a situation where a substantial minority stockholder 


has had less to say regarding the operation of a corporation. 


IV 


The Commission Failed To Give Sufficient Weight to the Findings 
and Conclusions of the Hearing Examiner 


In Paragraph 2 of its Decision, the Commission stated: 


" * * *The Commission, however, in light of the excep- 
tions, views the Examiner's findings of fact with respect to 
WwWIZ as lacking in several major aspects. We, there- 
fore, feel it is desirable, rather than endeavor to supple- 
ment the Examiner's findings, merely to revise them so 
that we may present a clear statement of facts. Accord- 
ingly, the findings of fact set forth below are substituted 
for those set forth in paragraphs 3 through 33 of the 
findings of fact of the Initial Decision. The Commission 
further views its revised findings of fact with respect to 
WWIZ as requiring substantially different conclusions 
on several major questions and a different ultimate re- 
sult, as set forth infra, in lieu of paragraphs 1 through 18, 
31 and 33 through 35 of the conclusions in the Initial De- 
cision." 


The findings and conclusions of the Hearing Examiner which the Com- 
mission rejected and supplanted by its own findings are every finding 
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and conclusion made by the Hearing Examiner which relate to the 
transfer of control of W.W.I.Z., Inc. and the renewal of license of 
Station WWIZ. 


In Universal Camera Corp. v. National Labor Relations Board, 
340 U.S. 474, 494, 71S. Ct. 456, the Court quoted from the Attorney 
General's Committee on Administrative Procedure's Final Report, 
Page 51, as follows: 


"* * * Conclusions, interpretations, law, and policy 
should, of course, be open to full review. On the other 
hand, on matters which the hearing Commissioner, having 
heard the evidence and seen the witnesses, is best 
qualified to decide, the agency should be reluctant 
to disturb his findings unless error is clearly shown." | 


The Supreme Court also stated in this case, Page 495, that: 


"'* * * Nothing in the statutes suggests that the Labor 
Board should not be influenced by the examiner's oppor - 
tunity to observe the witnesses he hears and sees and 
the Board does not. Nothing suggests that reviewing courts 
should not give to the examiner's report such probative 
force as it intrinsically commands. * * *" 


On page 496 of the Universal Camera case, the Court further 

Stated: 
"We do not require that the examiner's findings be 

given more weight than in reason and in the light of 

judicial experience they deserve. The ‘substantial 

evidence’ standard is not modified in any way when 

the Board and its examiner disagree.* * « The find- 

ings of the examiner are to be considered along with 

the consistency and inherent probability of testimony.* * *"' 


It is respectfully submitted that the Commission has failed to 
give little, if any, weight to the findings and conclusions of the Hear- 
ing Examiner when it rejected the entire Initial Decision insofar as 
it relates to the transfer of control and renewal of license of WWIZ 
and substitutes its own findings and conclusions, 
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The Hearing Examiner had the opportunity to observe the wit- 
nesses on the stand and determine the credibility of their testimony. 
The Examiner believed the testimony and accepted as true the evi- 
dence submitted by the witnesses. Without giving any reasons, the 
Commission must have assumed that all of the evidence in certain 
respects was false inasmuch as it made findings contradictory to it 
or else ignored it. 


It is unbelievable in a transfer of control case that the Commis- 
sion could disregard findings by the Hearing Examiner that all of the 
managers were "accountable directly to Sanford Schafitz"; that ''the 
day-to-day control of the stations’ broadcast operation was in the 
hands of either Schafitz or one of the enumerated deputies, each of 
whom was associated with Schafitz rather than the Journal" (Para. 
21); that ''Mr. Schafitz was responsible for the hiring and firing of 
station employees"; that ''Schafitz was wholly responsible for the 
programming of the station"; that "He decided the question of whether 
or not to affiliate with a network and signed the network contract 


without consulting with anyone"; that "Although conversations be- 
tween Schafitz and Horvitz had created the impression that the 


studios would be located in a building owned by the Journal, and 
Horvitz went to the expense of drawing up plans to remodel the 
building, Schafitz had the studios installed in another location without 
consulting Horvitz"; that "Schafitz moved the studios without advising 
Horvitz or anyone else, although Horvitz regarded the move as un- 
necessary and wasteful"; that "No one associated with the Journal has 
participated in the selection of equipment for WWIZ." that "The 
station's advertising policy and rate card were established solely 

by Schafitz"; that Schafitz "has rejected Horvitz’ recommendation 
that the station adhere to its rate card"; and that "The Journal 
interests were not consulted by Schafitz in determining whether 
WWIZ should be a member of NAB, or in the hiring of the sta- 
tion's consulting engineer and Washington attorney."" (Para. 22) 
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All of the foregoing findings by the Hearing Examiner were fully 
and adequately supported by the record, without evidence to the 
contrary. 


In short, the Commission has completely ignored and rejected 
the great bulk of the evidence which relates to whether or, not there 
has been a transfer of control of W.W.I.Z. , Inc 


Vv 


The Commission Failed To Give Concise Reasons 
for Denial of Petitions for Reconsideration 


Section 1.106(j) of the Rules and Regulations of the Commission 
requires the Commission in ruling upon a petition for reconsidera- 
tion to issue an order which "will contain a concise statement of the 
reasons for the action taken."' Section 405 of the Communications Act 
also imposes the same obligation on the Commission. 


The Journal filed a 19-page Petition for Reconsideration set- 
ting forth specifically and in detail various errors and deficiencies 
contained in the Decision. W.W.I.Z., Inc. likewise filed a Petition for 
Reconsideration, part of which related to events which had occurred 
Since the closing of the record. Elyria-Lorain filed a 9-page 
opposition to these petitions. The Broadcast Bureau filed a 22-page 
OppoSition to the Journal's petition and a nine- -page opposition to 
W.W.I.Z., Inc.'s petition. The Journal filed 7 and 14- -page replies to 
the saat of Elyria- Lorain and the Broadcast Bureau, respective- 
ly. W.W.1.Z., Inc. filed a 6-page reply to the Broadcast Bureau's 
opposition. 


On September 18, 1964, the Commission released a Memorandum 
Opinion and Order denying the Petitions for Reconsideration. The 
Commission rejected W.W.I.Z., Inc.'s petition completely insofar as 


it related to events which took place after the record was closed 
and corrected the date of the contract providing for the purchase by 
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the Journal of preferred stock. Otherwise, the Commission sum- 
marily denied both Petitions for Reconsideration. The Commission 
stated: 


"It is the general and sound rule that the only valid 
grounds for rehearing is manifest error or omissions 
so material that their corrections will result in sub- 
stantial alteration of the original decision. 5 CJS § 1411; 
see U.S. Sup. Ct. Rule 33(2). Correspondingly, it is 
universally held that rehearing will not be granted 
merely for the purpose of again debating matters on 
which the tribunal has once deliberated and spoken. 
Louisell and Degnan, Rehearing in American Appellate 
Courts, 44 Cal. L.R. 627 (1956). The statutes and regu- 
lations make plain that the same rule is to be applied to 
the Commission. 47 USC § 405; 47 CFR § 1.106(1). 


"The petitions for reconsideration again urge 
adoption of petitioners’ version of the facts. This 
version of the facts was considered and rejected by 
the Commission in its original decision. Nothing in 
The Journal's petition suggests any new theory of this 
case or any new reason for a different interpretation 
of the evidence of record. Nevertheless, we have 
again reviewed the record in the light of the argu- 
ments urged in these petitions and find no reason to 
depart from the findings of fact and conclusions con- 
tained in the decision. 


* * * 


"All of the arguments advanced by The Journal 
and by W.W.I1.Z. in the petitions for reconsideration 
have been considered and the record has been re- 
viewed in the light thereof. We find no reason to de- 
part from the conclusions contained in our decision.” 


The matters contained in these Petitions for Reconsideration are 
not frivolous — they go to the very heart of the case. They specifi - 
cally point out manifest errors and omissions so material that their 
corrections would result in a reversal of the Commission's Decision. 
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The Journal was not seeking to debate matters on which the Com- 
mission had deliberated and spoken. As to part of the matter 
covered in the Journal's petition, if the Commission had deliberated, 
it had not spoken; and to the extent it had spoken, it spoke errone- 
ously. The purpose of the petitions was to require the Commission 
to make correct findings and conclusions based upon all of the 
evidence. The Commission clearly evaded its responsibility in 
failing to do so. 


VI 


There Was No Issue as to the Background of the J ournal 
and, Consequently, Findings Relative to It Were Improper 


In Paragraph 7 of the Commission's conclusions, the Commis- 
sion made findings regarding the background of the Journal arising 
out of a civil action for violation of the antitrust laws. This find- 
ing was not proper in that the Journal's background was not in 
issue. In regard to this matter the Examiner ruled: 

"The qualifications of the Lorain Journal as a 

transferee are not in issue, except insofar as Issue 

1 may show specific improprieties in respect to the 

deals with Mr. Schafitz."" (R. 1561) 

Even if such a finding were held to be proper, the finding 
should be amplified so as to show that no present officer, director 
or stockholder of the Journal was an officer, director or stock- 
holder of the Journal at the time of the antitrust infractions or at 


the time of the denial of any application by the Commission. 
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vil 
Technical Derelictions in the Operation of the Station 
and Schafitz' Alleged Misinformation Are Not Proper 
Grounds for Denial of Renewal of License 


Issue No. 3 in the Commission's Order designating the applica- 
tions for hearing relates to whether W.W.I.Z., Inc. violated Sec- 
tion 3.93(c) in not having a first class radio operator as a fulltime 
member of the station, and whether, pursuant to Sections 3.111 and 
3.113, logs were improperly maintained. 


The Commission has never suggested nor does any evidence 
indicate that the Journal had anything to do with the operation of 
the station insofar as it relates to a violation of these Rules. To 
the extent, if any, that these Rules have been violated, the onus is 
on Schafitz. 


In Paragraph 18 of the conclusions, the Commission concluded 


that the applications for renewal of license and transfer of control 
should be denied because of (1) the unauthorized transfer of con- 
trol from Schafitz to the Journal; (2) the filing of misinformation 
and the withholding of other information by Schafitz; and (3) 
"Schafitz' lack of licensee responsibility as evidenced by his inat- 
tention to the station and its operation in violation of our Rules... 


? 


There was no issue in the hearing as to misinformation or mis- 
representation by Schafitz. Nevertheless, in view of the fact that 
the Commission renewed the license of Station WFAR in this same 
proceeding, which station is individually owned by Schafitz, the Com- 
mission must not have considered Schafitz' misinformation or tech- 
nical derelictions as particularly serious. If Schafitz is qualified to 
be a licensee of Station WFAR, it is arbitrary and capricious for the 
Commission to find that he lacks licensee responsibility in connec- 
tion with the operation of Station WWIZ. 


Vill 
CONCLUSIONS 


In view of the fact that the qualifications of the Journal are not 
questioned except insofar as they relate to the unauthorized transfer 
of control question, and the qualifications of W.W.I.Z., Inc. are not 
questioned except insofar as they relate to the unauthorized transfer 
of control and minor technical dereliction questions, consideration 
of all of the evidence requires a grant of the applications for re- 
newal of license of Station WWIZ and for transfer of control of 
W.W.I.Z., Inc. It is therefore respectfully submitted that a vacating 
of the Commission's actions and the remanding of this case to the 
Commission with instructions to enter a Decision favorable to 
W.W.I.Z., Inc. and the Journal is warranted. 


It is respectfully requested that this Court render a decision to 
this effect, reverse the actions of the Commission which are the 


subject of this appeal, and remand the case to the Commission for 
further proceeding consistent with the decision of the Court. 


Respectfully submitted, | 

THE LORAIN JOURNAL COMPANY 
CLAIR L, STOUT 

L. ADRIAN ROBERTS 


600 Munsey Building 
Of Counsel: 
ft Couns Washington, D.C. 20004 


Dow, Lohnes and Albertson 
600 Munsey Building Attorneys for Appellant 


Washington, D.C. 20004 


January 22, 1965 
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SUPPLEMENT 
Statutes Involved 


A. The relevant parts of the Communications Act of 1934, as 


amended, are: 


"Sec. 402(b) Appeals may be taken from decisions 
and orders of the Commission to the United States 
Court of Appeals for the District of Columbia in any 
of the following cases: 


(1) By any applicant for a construction per- 
mit or station license, whose application is 
denied by the Commission. 


(2) By any applicant for the renewal or modi- 
fication of any such instrument of authorization 
whose application is denied by the Commission. 


(3) By any party to an application for authority 
to transfer, assign, or dispose of any such instru- 
ment of authorization, or any rights thereunder, 
whose application is denied by the Commission. 


* * * * 


(6) By any other person who is aggrieved or. 
whose interests are adversely affected by any 
order of the Commission granting or denying 
any application described in paragraphs (1), 
(2), (3), and (4) hereof." 


"Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commission, 
in its discretion, to grant such a rehearing if sufficient 
reason therefor be made to appear. Petitions for re- 
hearing must be filed within thirty days from the date 
upon which public notice is given of any decision, order, 
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or requirement complained of. No such application shall 
excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commis- 
sion. The filing of a petition for rehearing shall not be 
a condition precedent to judicial review of any such de- 
cision, order, or requirement, except where the party 
seeking such review (1) was not a party to the proceed- 
ings resulting in such decision, order, or requirement, 
or (2) relies on questions of fact or law upon which the 
Commission has been afforded no opportunity to pass. 
The Commission shall enter an order, with a concise 
statement of the reasons therefor, denying a petition 

for rehearing or granting such petition, in whole or in 
part, and ordering such further proceedings as may be 
appropriate: Provided, That in any case where such peti- 
tion relates to an instrument of authorization granted 
without a hearing, the Commission shall take such ac- 
tion within ninety days of the filing of such petition. Re- 
hearings shall be governed by such general rules as the 
Commission may establish, except that no evidence other 
than newly discovered evidence, evidence which has be- 
come available only since the original taking of evidence, 
or evidence which the Commission believes should have 
been taken in the original proceeding shall be taken on 
any rehearing. The time within which a petition for re- 
view must be filed in a proceeding to which section 402(a) 
applies, or within which an appeal must be taken under 
section 402(b), shall be computed from the date upon 
which public notice is given of orders disposing of all 
petitions for rehearing filed in any case, but any deci- 
sion, order, or requirement made after such rehearing 
reversing, changing, or modifying the original order 
shall be subject to the same provisions with respect to 
rehearing as an original order." 
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B. The relevant parts of the Rules and Regulations of the Fed- 
eral Communications Commission are: 


"§ 1.106(j) The Commission or designated authority 
may grant the petition for reconsideration in whole 
or in part or may deny the petition. Its order will: 
contain a concise statement of the reasons for the : 
action taken. Where the petition for reconsidera-_ 
tion relates to an instrument of authorization granted 
without hearing, the Commission or designated 
authority will take such action within 90 days 

after the petition is filed." 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties entered into a prehearing stipu- 
lation approved by Order of the Court dated December! 10, 1964, and 
have agreed that the questions presented by these Sobeats are as 
follows: 

(a) Whether the Commission was arbitrary cna capricious 


and erred as a matter of law in refusing to find on the basis of 


the record as a whole, including the Findings and Conclusions of 


the Hearing Examiner, (1) that there was no understanding, agreement 
or plan whereby The Lorain Journal was to assume control of W.W.I.Z., 
Inc. without Commission approval: (2) that no eereparts or activities 
of The Lorain Journal were designed to be part of a wiei to transfer 
control of W.W.I.Z., Inc. without Commission approval: and (3) that 
The Lorain Journal has not exercised control over WiW2tJZ3., Ine. 

(b) Whether the Commission erred in finding that there 
was misrepresentation or lack of candor in Buanderied with Sanford 
Schafitz' applications for assignment of construction permit and 
for license for Station WWIZ in the light of the evidence and the 
issues. 

(c) Whether the Commission erred in making Findings of 
Fact with regard to the "background of the Journal" in the light of 
the issues. 

(d) Whether the Commission failed to make a concise 
statement of the reasons for the action taken in denying Appellants’ 
Petitions For Reconsideration as required by Section 1.106 (3) of the 


Commission's Rules. 


(e) Whether the Commission acted erroneously, arbitrarily 


and capriciously in denying the application for renewal of license 
for Station WWIZ by its reliance in part on the technical violations 
with regard to logging and operator requirements. 

(f) Whether the Commission erred in failing to find that 
a grant of the renewal of license of Station WWIZ and transfer of 
control of W.W.I.Z., Inc. were in the public interest. 

The appellants, W.W.I.Z.. Inc. and Sanford A. Schafitz, 
reserved the right to raise the following issue on appeal: 

(a) Whether the Commission erred in failing to reverse 
its denial of the license renewal application in view of the changed 
circumstances set forth in the Petition For Reconsideration filed 


by appellants, W.W.I.Z., Inc. and Sanford A. Schafitz. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,955 
THE LORAIN JOURNAL COMPANY , 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


ELYRIA-LORAIN BROADCASTING COMPANY , 
Intervenor. 


No. 18,957 
W.W.I.Z., INC. AND SANFORD A. SCHAFITZ, 
Appellants, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


ELYRIA-LORAIN BROADCASTING COMPANY , 
Intervenor. 


ON APPEALS FROM DECISIONS AND ORDERS 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellants in these consolidated cases have written 


separate and somewhat incomplete statements emphasizing different 


aspects of the Commission's actions here under review. It is 
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believed that a full counterstatement of the entire proceedings 
would be of assistance to the Court. 

These consolidated cases involve appeals, brought under 
Section 402(b) (1), (2),(3), and (6) of the Communications Act of 
1934, as amended, 47 U.S.C. 402 (b) (1), (2), (3), and (6), by The 
Lorain Journal Company (Journal) in Case No. 18,955, and by 
W.W.I.Z., Inc. (W.W.I.Z.) and Sanford A. Schafitz (Schafitz) in 
Case No. 18,957. The appellants appzai from (1) a decision of 
the Federal Communications Commission dated March 25, 1964 and 
released March 31, 1964 (R. 1154-1184), denying the application 
of W.W.I.Z. for renewal of license of Station WWiZ aud for trans- 
fer of control of W.W.I.Z. from Schafitz to the Journal, and (2) 
a Memorandum Opinion and Order of the Commission cated September 
16, 1964 and released September 18, 1964 (R. 1309-1311), denying 
petitions filed by the Journal, by W.W.I.Z., and by Sechafitz for 
rehearing and reconsideration of the Commission's decision of March 
25, 1964. The pertinent facts are as follows: 

A. Background 

On May 7, 1958, the Commission awarded Sanford A. Schafitz 
a construction permit for a new standard broadeast station, WWIZ, 
to operate on the frequency of 1380 kilocycles with 500 watts power, 


l/ 
daytime only, at Lorain, Ohio (R. 1157: Tr. IE ZY) 2 Schatitz was 


l/ Where record references appear in parenthesis in the text, refer- 
ences preceding the semicolon andnimbered R. 1154-1184 ov R. 1309- 
1311, are to the Commission's findings, and succeeding references 
are to the supporting evidence. he "Tr." prefix to a record refer- 
ence is to the original pagination of the hearing transcript in the 
record before the Commission. 


rene Hes 

also sole owner and operator of Station WFAR at Farrell, Pennsylvania, 

and in addition, with his partner Guy W. Gully was attempting to con- 
struct UHF television Station WXTV at Youngstown, Ohio (Re SULS 7) 
During the first week in September 1958, Schafitz had a 
meeting in Cleveland, Ohio, with Harry Horvitz, president of The 


Lorain Journal Company, at which Horvitz expressed a desire for the 


Journal to obtain an interest in Station WWIZ, and Schafitz, after 
2/ 
placing a value of $125,000 on WWIZ, indicated that he needed 


$55,000 to put his television Station WXTV on the air, and would con- 
sider selling a minority interest in WWIZ for this amount (R. 1157- 
1158). Although there was some discussion at this meeting as to the 
Journal's purchase of the entire station or a majority interest, 
Horvitz did not press for this because he believed that such an 
attempt might jeopardize a then pending effort by his commonly 

owned Mansfield Journal Company to acquire the assignment of license 
of Station WCLW at Mansfield, Ohio, and also because‘he did not wish 
to afford the Elyria-Lorain Broadcasting Company, an unfriendly com- 
petitor of the Journal's, an opportunity to force a lengthy Commis- 
sion hearing on a transfer of control of WWIZ. A hearing would have 
delayed any payment to Schafitz whose interest in the transaction 
was based on his immediate need for $55,000 to put Station WXTV on 

2/ Schafitz’ valuation of $125,000 contrasts with the showing that 
when he commenced construction of Station WWIZ in July 1958, he 
personally performed the engineering and installation work, furnish- 
ing the station with equipment which he owned and valued at $8,850, 
and using his own funds to make the down payment on additional equip- 


ment in the amount of $2,155. In addition, Schafitz advanced WWIZ 
$3,995 (R. 1157). 
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the air (R. 1158). The Lorain Journal Compam,y and the Mansfield 
Journal Company had previously been disqualified by the Commission 
from holding broadcast licenses because of their activities in 
suppressing competition in the dissemination of news. See In re 


Fostoria Broadcasting Company, 3 Pike & Fischer, R.R. 2014(a) (1948); 


affirmed, Mansfield Journal Company v. Federal Communications Commis- 
3/ 
Sion, 86 U.S. App. D.C. 102, 180 F.2d 28 (1950) (R. 1157). 


Horvitz suggested the formation of a corporation in which 
Schafitz would retain a majority interest, and since Horvitz was un- 
willing to pay $55,000 for a minority interest, he further suggested 
that the Journal's interest be coupled either with a loan ov with 
the issuance ot preferred stock (R. 1158). Schafitz agreed to 
organize a corporation empowered to issue botn commun and preferred 
stock, and Horvitz then offered him the pzofessional services of 
Francis E. Kane, the Journal's attorney (R. 1158). By September 10, 
1958, Schafitz and Horvitz had reached an understanding that Schafitz 
would organize a corporation for the purpose of permitting the Journal 
to become a minority stockholder, with discussion that the common 
stock would be divided 55% to Schafitz and 45% to the Journal (R. 1159). 
Corporate papers for W.W.I.Z., Inc. were then drawn up by Schafitz' 
attorney, Theodore T. Macejko, following a general outline suggested 
3/ The activities of the Journal in suppressing competition resulted 
in its being subjected to a successful prosesution for violation of 
the Sherman Antitrust Act. See United States v. Lorain Journal Company, 


92 F. Supp. 794 (D.C., N.D. Ohio, 1956); affirmed, sub. nom. Lorain 
Journal v. United States, 342 U.S. 143 (1951). 
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by Kane. Schafitz executed these papers on September 19, 1958, and 
filed them with the State of Ohio on September 24, 1958 (R. 1159). 

On September 18, 1958, Schafitz filed an application No. 
BAP-403 (R. 349-352), seeking Commission consent to ithe assignment 
of license of Station WWIZ from himself to a corporation, W.W.I.Z., 
Inc., in which he stated he held a 100% interest (R. 350). Schafitz 
also stated that no other stockholders or persons were involved in 
the ownership of this corporation, and that there auné no contracts, 
agreements or understandings by which the stock of W.W.I.Z. was trans- 
ferred (R. 351). The Commission approved Schafitz' application for 


assignment on October 15, 1958 (R. 1160; R. 195). 


On November 12, 1958, Schafitz acting both as an individual 


and as President of W.W.I.Z. executed a contract with Harry Horvitz, 
President of the Lorain Journal Company, whereby W.W.1I.Z. transferred 
to the Journal all the authorized non-voting preferred stock of W.W.I.Z. 
(200 shares) for the sum of $20,000, and Schafitz agreed to sell to the 
Journal 90 shares, constituting a 45% interest, of the common stock 

of W.W.I.Z. for $36,000 (R. 1163; R. 192-194). The Commission was 
advised of this transaction on November 25, 1958 (R. 1164; R. 182- 

185). The sale of Schafitz' 90 shares of common stock to the Journal 
was consummated on January 28, 1959 (R. 1164; R. 178-180). Station 
WWIZ was thereupon operated by W.W.I.Z. through a three-man board 

of directors consisting of Schafitz, Horvitz, and William G. Wickens, 

a Lorain attorney who had performed legal work for the Journal (R. 1160, 


1162-1165). Schafitz had only one vote on this board of directors. 
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Purthermore, although Schafitz retained control of 55% of the voting 
common stock of W.W.T.Z.. the Code and By~Laws of that corporation 


provided that certain basic and essential] corporate a7tion. such as 


the removal of directors, amendment of the Code. and amendment of 


the By-Laws could be accomplished only oy a two-thirds majority 


vote (R. 1161; R. 221, 223, 230). 

In the spring of 1961 Schafitz offered to sell the Journal 
his 55% interest in W.W.1.Z.. coasisting of 110 shares of common stock 
in that corporation. and on May 2. 1961. a contract was executed pro- 
viding for the sale by Schafitz to the “ournal of these 110 shares 
for $70,000 fR, 1167-1168. R. 1: : L r this contract was 
filed with the Commission on V oO Gs 154-1649}. On June 5, 
1961. an applization for tanste control of Ww. i rom 

2 Jousnal fR. 1319-137 was filed with the Commission, 
1961. W.W.'.Z. filed apslic: for renewal of the 
WWIZ i. 

A petition to deny the application for t--anster of control 
of W.W.1.Z. was fi with the Commission on Juls : (R. 1383- 
1398). by the Elyria-Loraia Beoadcas tag Compary (Eiy.ia-Lorain). 
licensee of Station WEOL, Slycia-Lovain. Ohio whi alleged. among 
other charges, that the Journal had a: iced control of W.W.1.Z. 
without prior Commission consent, ond tnat neither tne Journal nor 
Schafitz possessed the necessar, qualifi ations to be a licensee 
(R. 1386). 

On March 1, 1962. the Cornmission released a Memorandum 


Opinion and Order (R. 88-953 designating for hearing the applications 
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for transfer of control of W.W.1.Z. and for renewal of license of 


Station WWIZ, as well as certain other applications in which Schafitz 
4/ | 
had an interest, and specifying the following issues, among others, 


which are relevant in these appeals (R. 93-95) 


1. To determine (a) whether, prior to November 12, 1958, there 
existed between the parties to the application for transfer 
of control of WWIZ, Inc., and their principals any agreement 
or understanding to effectuate a transfer of control of 
WWIZ, Inc. to the Lorain Journal Company, without the prior 
consent of the Commission; (b) whether there existed between 
the parties to said application, and their principals, at the 
time of the execution of the November 12, 1958 stock trans- 
fer contract, any agreement or understanding to effectuate 
a transfer of control of WWIZ, Inc. to the Lorain Journal, 
without the prior consent of the Commission; (c) whether 
there existed between the parties to said application, and 
their principals, at the time of the transfer of 45% of the 
authorized common stock of WWIZ, Inc. on January 28, 1959, 
any agreement or understanding to effectuate a transfer of 
control of WWIZ, Inc. to the Lorain Journal Company without 
the prior consent of the Commission; (d) whether the execu- 
tion and/or consummation of the November 12, 1958 stock 
transfer contract and/or the simultaneous purchase of 100% 
of the authorized preferred stock of WWIZ, Imc. by the 
Lorain Journal Company and/or the maintenance of certain 
corporate records of WWIZ, Inc. by the Lorain Journal 
Company and/or the election of certain directors and 
officers of WWIZ, Inc. on November 12, 1958 and/or certain 
amendments to the by-laws and code of regulations of WWIZ, 
Ine. and/or the exercise by the Lorain Journal Company of 
certain authority over the expenditures of WWIZ. Inc. were 
designed to effectuate a transfer of control of WWIZ, Inc. 
to the Lorain Journal Company without the prior consent of 
the Commission; (e) whether, as a result of the above actions, 
control of WWIZ, Inc. was transferred to the Lorain Journal 
Company without the prior consent of the Commission; and (f) 
whether the Lorain Journal Company has exercised control 


over WWIZ, Inc. without the prior consent of the Commission. 
* * * 


4/ These other applications related to (1) Station WFAR at Farrell, 
Pennsylvania, which is solely owned by Schafitz, and (2) UHF tele- 
vision station WXTV at Youngstown, Ohio, which was owned by a partner- 
ship comprised of Schafitz and Guy W. Gully, d/b as Community Tele- 
casting Company (R. 94-95). The Commission's disposition of these 
applications is not in issue in these appeals. 


=e Byis 


To determine whether, during the past license period of 
Station WWIZ, WWIZ, Inc. violated the provisions of Sections 
3.93(c), 3.111 and 3.113 of the Commission's Rules. 5/ 


To determine whether, in light of the evidence adduced with 
respect to the foregoing issues, the above-captioned appli- 
cants possess the requisite qualifications to be licensees 
of the Commission. 


To determine whether, in light of the evidence adduced with 
respect to the foregoing issues, a grant of any of the above- 
captioned applications would serve the public interest, con- 
venience or necessity. 
The Commission's order also provided (R. 95) that the Elyria-Lorain 
Broadcasting Company was to be made a party to the proceedings. 
Hearings were held at Washington, D. C. during the period 
between June 11, 1962 and September 17, 1962 (Tr. 83-1743). On March 
6, 1963, the Hearing Examiner released an Initial Decision (R. 967- 
998) granting the applications for transfer of control of W.W.I.Z. 
6/ 
to the Journal and for renewal of license of Station WWIZ. The 
Examiner found with respect to issue number 1 that while the corpor- 
ate structure of W.W.I.Z. might "be considered a device whereby the 
Journal could exercise practical control over the corporation, the 
functioning of that structure in actual practice” indicated that 
effective authority remained with Schafitz (R. 991), and hence 
that there was no transfer of control of W.W.I.Z. to the Journal 
5/ These Rules were renumbered as of January 1, 1964, as 73.93(c), 
73.111, and 73.113 (47 CFR 73.93(c), 73.111, and 73.113 (January 1, 
1964 ed.)), and set forth certain technical requirements relating 
to the staffing of station operators and the maintenance of station 
logs. 
6/ In this Initial Decision the Examiner also granted certain appli- 
cations filed by Schafitz with respect to Station WFAR at Farrell, 
Pennsylvania, and denied other applications filed by the partnership 


of Schafitz and Guy W. Gully, d/b as Community Telecasting Company, 
with respect to Station WXTV at Youngstown, Ohio (R. 998). 
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without the prior consent of the Commission. The Examiner found 
with respect to issue number 3 that Station WWIZ operated in viola- 
tion of the Commission's Rules 3.93(c), 3.111(b), and 3.113, in 
that it failed to employ a regular full time first-class radio- 
telephone operator as required by Rule 3.93(c), and iin that it 
failed to maintain its operating logs in accurate condition as 
required by Rules 3.111(b) and 3.113 (R. 991-992). The Examiner 
observed, however, that a denial of renewal was Hee andar ony in 
these circumstances, and concluded that the public iiteneee would 
be served by a renewal of Station WWIZ's license (R. 99:7): 
B. The Commission's Decision of March 25, 1964. 
Exceptions to the Examiner's Initial Decision were filed 
by the Commission's Broadcast Bureau (R. 1007-1032) , and by the 
Elyria-Lorain Broadcasting Company (R. 1033-1063). Oral argument 
was held before the Commission on December 2, 1963 (Tr. 1744-1809). 


On March 25, 1964, the Commission issued a decision, re- 
i 


leased on March 31, 1964 (R. 1154-1184), in which it unanimously 


denied the applications for renewal of license of Station WWIZ and 
for transfer of control of this station from Schafitz to the Journal 
(R. 1181). At the same time the Commission affirmed the Examiner's 
conclusions with respect to (1) the granting of the eee for 
Schafitz' Station WFAR at Farrell, Pennsylvania, and (2) the denial 
of the applications for Station WXTV at Youngstown, Ohio (Ree 2156), 
1181). 


7/ Commissioner Hyde was absent and Commissioner Cox did not parti- 
cipate in this decision (R. 1155). 
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The Commission stated (R. 1156) that in light of the ex- 
ceptions filed, it viewed the Examiner's findings of fact with re- 
spect to W.W.I.Z. as lacking in several major aspects, and it ac- 
cordingly revised these findings. These revised findings are sum- 


marized as follows: 


1. Issue 1 - Transfer of Control of W.W.I.Z. 
= tontrot of WWI 


Early in September 1958 Sanford A. Schafitz had a meeting 
with Harry Horvitz under the circumstances described at pages 3 and 
4 of this brief at which the two men discussed the purchase by The 
Lorain Journal Company of a substantial interest in Station WWwIz (R. 
1158). Schafitz needed $55,000 to finance his television Station 
WXTV, and he indicated that he would consider selling a minority 
interest in WWIZ for this amount (R. 1158). Horvitz was unwilling to 
pay $55,000 for a minority interest, but he did not wish to press for 


vanster of majority control in WWIZ because he wished to avoid the 

necessity for a Commission hearing (R. ie) 
Horvitz suggested that the tranfer of interest in WWIZ 

could be accomplished if Schafitz would create a corporation in which 
the Journal could hold preferred stock as well as a minority interest 
in commen stock. Schafitz thereupon had such corporate papers prepared 
under the guidance of the Journal's attorney, Francis E. Kane (R. 1159), 
and on September 18, 1958, filed application for Commission consent 

to the assignment of the license of Station WWIZ from himself to a new 
corporation, W.W.I.Z., Inc., in which he stated that he held a 100% 
87 Horvitz did not wish to jeopardize a pending effort by his Mansfield 
Journal Company to acquire the license of Station WCLW at Mansfield, 


Ohio (R. 1158). A hearing also would have delayed the payment of funds 
to Schafitz. 


li - 
interest, and that no other persons were involved (R. 1159). 

On October 15, 1958, the Commission, peice ss knowledge 
that the Journal, which it had previously dtsqualspied as a licensee, 
was involved in this matter, approved the assignment of construction 
permit from Schafitz to W.W.I.Z., Inc. (R. 1160). 

Horvitz then stated that he was not satisfied with the cor- 
porate papers, and at his insistence Schafitz agreed on October 20 or 
21, 1958 (R. 1160) to certain basic changes in the corporate structure 
which had the effect of nullifying Schafitz' contemplated status as a 
majority stockholder with 55% control. In essence these changes pro- 
vided that meaningful corporate action, such as the removal of directors, 
mortgaging of corporate property, the amendment of the Code of Regula- 
tions and of the By-Laws, all would require a two-thirds majority vote 
of the common stockholders (R. 1161). There were to be only three 
directors, and as matters subsequently developed, Horvitz and the Journal's 
attorney, Wickens, held two of the directorships, and Schafitz held the 
third (R. 1161-1162). Checks had to be signed by two persons, one a 
representative of the minority (the Journal) interest, and the employ- 
ment of executive personnel was subject to approval of the Board of 


Directors (R. 1161). The Journal's investment in W.W.1.Z., Inc. was 


a} 


to consist of 45% holding in the common stock (90 shares out of 200 


shares), and a 100% holding of preferred stock consisting of 200 shares 


with a $100 par value (R. 1160-11651). This preferred stock would re- 


ceive a 6% cumulative dividend, and would share equally with the common 
9/ 

stock on the dividends paid thereafter (R. 1160-1161).— 

97 The effect of this capitalization was that the Journal received the 


first $1,200 of dividends declared annually, and 72.5% of any dividends 
declared over and above this first $1,200 (R. 1161). 
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The first stockholders’ and the first directors’ meetings 
were held on November 12, 1958, at which the formal corporate 
hanged at Horvitz’ request were formally adopted (R. 1162). 
date Schafitz, as president of W.W.I.Z., sold all the pre- 
ck of WLW.I.%. to the Journal for $20,000, and contracted in 
own name to sell 9U shares of his common stock to the Journal for 
90,U00 fR. 1163). chafitz and the Journal agreed that his selery as 


svesident was to be $100 per month for the first year; $200 per month 


sy the second year; and $300 per month for the thivd year .(R. 1163'):. 
On November 25, 1958, the Commission was advised of the fore- 
transactions (R. 1164). Schatitz transferred 90 shares of his 
1ck to the Journal on January 28, 1959, receiving 
(R. 1163), and he reported this tranfer to the Com- 
Febmicary 5) 2959 .(R.. 1264). 
the inception of W.W.1.2Z.. Inc., the meetings of its 
gatherings held in Wickens’ office (RSLS 4) 
vere usuelly decided by agreement between Schafitz 
Wickens! status was that of a neutral who was neither 


advised, and who was neve» called upon 


tZ served continually as president of W.W. 


changed from time to time, but the incumbents of the 


nse 


secretary and treasurer were identified with the Journel 


Checks were always signed by two persons, one assoc: 


1 Schatitz, the other, with the Journal (R. 1165). 
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The Journal employees who were also employees of W.W.1.Z. 
maintained the W.W.I.Z. books and records, and handled all corporate 


and financial paper work, including tax returns, checks and bills (R. 


1165-1166). Financial records and copies of reports to the Commission 


were kept at the Journal offices (R. 1165). 

After Station WWIZ was constructed and in operation, Schafitz 
spent less and less time at the station (R. 1166). Beginning in April, 
1959 Schafitz was at WWIZ only 50% of the time; from July or August, 
1959 until May 1960, only 10% to 2U% of the time; and from May 1960 
through March 1, 1962, he was absent almost all of the time, devoting 
himself to the affairs of Station WXTV to the exclusion of Station WWIZ 
(R. 1166). Schafitz did, however, hire the employees working at the 
station (R. 1166). 

Horvitz visited Lorain about twice a week to take care of 
his business interests in that community, and his Journal employees 
who also worked for W.W.I.Z. kept him advised of station affairs (R. 
1166). Horvitz kept scrutiny over the station's selection of national 
news service, the corporate minutes, reports and applications filed 
with the Commission, advertising contracts, dnpitayees'! -seianies, and 
the amortization of debts owed by W.W.I.Z. to the Journal (R. 1167). 

On May 2, 1961, Schafitz, whose television station in 
Youngstown, Ohio, was in financial difficulties (R. 1167), contracted 
to sell the Journal his 110 shares of W.W.I.Z. common stock for $70,000 
(R. 1167). This sale price, when added to the aounee weeuteisly paid 
by the Journal for its stock holdings in W.W.I.Z., approximated the 
valuation of $125,000 given the station by Schafitz in his first dis- 


cussions with the Journal (R. 1168). 
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On the basis of the foregoing findings, the Commission 
reached the following conclusion (R. 1178-1179): 


* * we find that the corporate structure of 
WWIZ, Inc., constituted a device whereby the Journal 
could exercise control over the corporation and that 
the functioning of that structure in actual practice 
indicates that effective control did not remain with 
Schafitz but passed to the Journal. We disagree with 
the Examiner's conclusion that this arrangement was 
merely designed for the purpose of assuring that the 
minority stockholder in a close corporation could safe- 
guard its legitimate financial interests while leaving 
effective control of the Operation in the hands of the 
majority stockholder. On the contrary, we are not per- 
Suaded that the execution and effectuation of the con- 
tracts of November 12, 1958, were not actually part of 
a plan to transfer effective control of WWIZ, Inc. to 
the Journal without the prior consent of the Commission 
until such time as the Journal was prepared to come out 
in the open with 100% ownership. We believe that this 
is a reasonable inference to be drawn from ell the cir- 
cumstances in this case, namely (1) the fact that when 
the Journal first entered into negotiations with Schafitz, 
it was concerned that if it sought openly to purchase 
a 100% interest in WWIZ, such an application would most 
probably, based upon its past experience, be designated 
for hearing; (2) that such designation might have an ad- 
verse effect upon the then pending Mansfield application 
* * and might also act as a deterrent to Schafitz 
whose interest in the Journal's offer was based upon his 
immediate need for funds for television Station WXTV in 
Youngstown; and (3) that Schafitz did, at the time of his 
original discussion with the Journal, value the station 
at $125,000 which is approximately the total amount 
Schafitz will receive for the station as a result of the 
application presently before us for a transfer of Schafitz' 
55% interest to the Journal. We do not believe that either 
Schafitz or the Journal have by means of their showings 
in this hearing overcome the foregoing reasonable inference. 
We do not, however, decide issue 1 solely upon this ground 
but, more importantly, upon the factors itemized in our 
findings and * * *conclusions which in our view demon- 
strate (1) that control of WWIZ, Inc., was transferred to 
the Lorain Journal without the prior consent of the Commis- 
sion and (2) that the Lorain Journal has, without such 
prior consent, exercised this control. 


etnias 
The Commission also concluded that Schafitz’ failure to disclose his 
negotiations and agreements with the Journal at the time he filed his 
application for assignment to W.W.1I.Z., and at the time he amended 
such application, constituted a “clear breach of Schafitz' duties and 


responsibilities to the Commission” (R. 1175). 


2. Issue 3 - Violations of the Commission's Rules. 


Section 3.93(c) of the Commission's Rules under the Communi- 
cations Act of 1934, as amended (47 CFR 73.93(c)), required W.W.1.2Z. 
to have one or more holders of a first-class radiotelephone license 
in regular full time employment, whose primary duties would be to effect 
and insure the proper functioning of the transmitting equipment. Sec- 
tion 3.111 of the Rules (47 CFR 73.111) required the maintenance of 
specified program and operating logs, and Section 3.113 of the Rules 
(47 CFR 73.113) required the logs to be kept by persons competent to 
do so, who would have actual knowledge of the facts required, 

Schafitz is a first-class radiotelephone lisensee, and prior 
to April 1959 when he spent substantially full time at Station WWIZ, 
the station complied with Section 3.93(=) of the Rules. After April 
1959, however, and until shortly before the commencement of the hear- 
ings in June 1962, no first-class radiotelephone licensee was in the 
full time employment of the station (R. 1169). Schafitz, when absent 
from WWIZ, was either in Youngstown, Ohio, or in Sharon or Farrell, 
Pennsylvania, all approximately two hours commut.ing time away from 
Lorain (R. 1169). During this time WWIZ utilized the part-time services 
of local Lorain first-class radiotelephone licensees, wko were called 


only when needed, and who were paid only for the time actually worked 
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(R. 1170). In August of 1961, after receiving a Commission citation 
for violation of rules, including Section 3.93(c), WWIZ twice adver- 
tised in a trade publication for a first-class radiotelephone operator. 
No favorable response was received, and there is no showing that the 
station made any other specific attempts to employ a full time first- 
class radiotelephone operator (R. 1170). 

The logs required by Section 3.111 of the Commission's 
Rules (47 CFR 73.111), include, among others, the operating constants 
of the last radio stage (total plate current and plate voltage), an- 
tenna current and frequency monitor readings. Entries of these read- 
ings are to be logged each 30 minutes. Transmitter logs submitted by 
W.W.I.Z. covering a composite week in 1959-1960 showed little or no 
variation in these operating constants (Rx, L720). 

The only expert testimony offered regarding the accuracy 
of the foregoing log entries was that of Schafitz, and he expressed 
the opinion that the consistent meter recordations during the com- 
posite week were not probable (R. 1171), nor were similar entries in 
logs submitted for January and December 1961. The Commission there- 
upon found that the operating logs of Station WWIZ were not accurate- 
ly kept at all times prior to March 13, 1962, and that the logs sub- 
mitted for the composite week and for January and December 1961 did 
not accurately depict the actual values which should have been recorded 
on the pertinent meters (R. 1171). 

The WWIZ transmitter logs further disclosed that the remote 


meters were not functioning between December 30, 1961 and March es 


1962 (R. 1171), and that in violation of Section 73.67(a) (3) of the 
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Commission's Rules (47 CFR 73.67 (a) (3)), the station did not cease 
its operation by remote control, and that in violation of Section 
73.93(b) of the Rules (47 CFR 73.93 (b)), the station aetehey corrected 
the malfunction nor did it terminate, as it was wegdaped to do, its 
broadcast emissions (R. 1171-1172). 
The Commission concluded on the basis of the findings above 
set forth that Station WWIZ was operated in violation of Section 3.93 (c) 
of the Rules, and also in violation of Rules 3.111(b) aaa S113) (Re 
1179-1180). 
The Commission's adverse conclusions on Issues 1 and 3 re- 
sulted in its determinations that the public interest required the 
denial of both the application for transfer of control of W.W.1.Z. and 
the application for renewal of license of Station WWIZ (R. 1180) . 
C. The Commission's Denial of pelicrane (coe Reconsideration. 
Petitions for the reconsideration of the Commission's decision 
were filed by The Lorain Journal (R. 1190-1210) on April 29, 1964, and 
by W.W.I.Z. (R. 1211-1230) on April 30, 1964. The eannaies petition 
was addressed to the Commission's denial of both the Aaeteags for 
transfer of control of W.W.I.Z. and the application for renewal of li- 
cense of Station WWIZ. The petition of W.W.I.Z. was addressed solely 
to the denial of the license renewal application. 
W.W.I.Z. stated that the circumstances of its! case had changed 
in the following respects since the closing of the peeeen and the re- 
lease of the Commission's decision (R. 1213): 


1. Wickens had resigned both as director and as statutory 


agent of W.W.I.Z, and was replaced by nominees of Schafitz (R Ban 


1228). 

2. All corporate books and records of W.W.I.Z. were trans- 
ferred from the custody of the Journal to the offices of Station W.WI.Z. 
(R. 1213). 

3. Sanford Schafitz was designated General Manager of 
Station WWIZ, as well as president of W.W.I.Z. (R. 1222). 

4. Cheeks of W.W.I.Z. no longer required the counter signature 
of anyone connected with the Journal interests (R.. 2222), 

W.W.I.Z, further stated that Schafitz had no further interest 
in selling his controlling stock to the Journal, and that he recommended 
that the Journal's petition for reconsideration of the decision disal- 


lowing such transfer be denied (R. 1225). 
10/ 
On September :8, 1964, the Commission unanimously released 


a Memorandum Opinion and Order denying the foregoing petitions for re- 
consideration, stating (R. 1310-1311): 


3. The petitions for reconsideration again urge adoption 

of petitioners’ version of the facts. This version of the 
facts was considered and rejected by the Commission in its 
original decision. Nothing in The Journal's petition sug- 
gests any new theory of this case or any new reason for a 
different interpretation of the evidence of record. Never- 
theless, we have again reviewed the record in the light of 
the arguments urged in these petitions and find no reason 

to depart from the findings of fact and conclusions contained 
in the decision. 


4. W.W.I.Z. urges that since the closing of the record 

herein it has removed all appearance of control by The Journal 
over Station WWIZ and has insured against any possibility 

of an attempt on the part of The Journal to dominate its 
affairs. The corrective measures undertaken since the Com- 
mission c.ecision fall into a pattern which we have observed 
time and again. In cases of this nature, after a licensee 

has been found to have violated the Commission's rules and 
regulations, the licensee, in an effort to save his license, 


10/ Commissioner Cox did not participate in this action®. 1310). 
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will promise that the acts which form the basis of 
the adverse finding will not be repeated and, in 
general, that the offender will reform. See e.g., 
WMOZ, Inc. 1 RR 2d 801, at p. 853 (1964); KWK Radio, 


Reform after conviction 
is a commonplace to the law. It is the anticipated 
result, and, indeed, the object of legal sanctions. 
Its effect is not to absolve from the consequences 
of past transgressions but to avoid further trans- 
gression and future sanctions. Such efforts and 
action evidence little more than a desire to retain 
the license, and cannot be accepted as grounds for 
reversing or modifying a decision properly arrived 
at on the basis of evidence of prior conduct. 


These appeals followed. 
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SUMMARY OF ARGUMENT 
a 

The Commission correctly determined that there was an un- 
authorized transfer of control of W.W.I.Z., Inc. from Sanford A. 
Schafitz to The Lorain Journal Company in violation of Section 
310(b) of the Communications Act of 1934, as amended, 47 U.S.C. 
310(b), and that this unauthorized transfer warranted denial of 
the applications of the appellants for renewal of license of Station 
WWIZ and for transfer of control of W.W.I.Z., Inc. This determination 
is supported by substantial evidence in the record showing that 
Schafitz and the Journal utilized the corporate structure of W.W.I.Z., 
Inc. as a device for effectuating a transfer of control of W.W.I.Z. 


from Schafitz to the Journal without prior Commission knowledge and 


consent, while fostering the appearance that Schafitz retained con- 


trol through his ownership of 55% of the corporate common stock. 


See Rochester Telephone Corp. v. United States, 307 U.S. 125 (1939). 
Il. 

The Commission correctly determined that Schafitz had im- 
properly withheld information of his proposed transfer of interest 
in W.W.I.Z., Ine. to the Journal, and that this non-disclosure con- 
stituted a "clear breach of Schafitz' duties and responsibilities 


to the Commission." 


This determination is based upon substantial 
evidence in the record showing that Schafitz' basic purpose in 
organizing W.W.1I.Z., Inc. was to sell stock to and obtain a major 


capital investment from the Journal, for which he had an immediate 


need, and that he withheld this information from the Commission in 


EO a= 
application forms for the assignment of license to W.W.I.Z., Inc. 


where such information was plainly requested. 
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The Commission properly determined that W.W.I.Z., Inc. 


had operated Station WWIZ in violation of Section 3.93(c) of the 
Commission's Rules (47 CFR 73.93(c)) by its failure to employ on 
a regular full time basis a first-class paeteretestien license 
holder, and that it had also violated Section 3.111 and Section 
3.113 of the Rules (47 CFR 73.111, 73.113) by its failure to main- 
tain properly the transmitter logs of Station WWIZ. These deter- 
minations were fully supported by facts of record and were not 
controverted by the appellants. The Commission properly rejected 
the appellants' pleading of mitigating circumstances, in view of 
the fact, among others, that appellant W.W.I.Z., Inc. failed to 
correct a violation after receiving a Commission citation regard- 
ing the same. 
TVs 

The Commission properly denied the appellants’ petitions 
for reconsideration, finding that in the case of the Journal no new 
reason for reconsideration had been submitted which had not been 
urged prior to the Commission's decision of March 25, 1964, and 
that in the case of W.W.I.Z., Inc. reconsideration was not warranted 
by reason of a showing that W.W.I.Z., Inc. had removed all appear- 
ance of control by the Journal after its application for renewal 


of license had been denied. 
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ARGUMENT 


THE COMMISSION CORRECTLY DETERMINED THAT THERE WAS 
AN UNAUTHORIZED TRANSFER OF CONTROL OF W.W.1.Z. TO 
THE LORAIN JOURNAL, AND THAT THIS UNAUTHORIZED 
TRANSFER WARRANTED DENIAL OF THE APPELLANTS' 
APPLICATIONS. 


The controlling statute in this case is Section 310 (b) 
of the Communications Act of 1934, as amended, 47 U.S.C. 310(b), 
which in pertinent part provides as follows: 

No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned, or 
disposed of in any manner, voluntarily or involuntarily, 
directly or indirectly, or by transfer of control of 
any corporation holding such permit or license, to any 
person except upon application to the Commission and 
upon finding by the Commission that the public interest, 
convenience, and necessity will be served thereby. * * * 
As the Commission pointed out in its decision (R. 1174), 

under the agency's long standing interpretation and administration 
of the statute, passage of control need "not be legal control in 

a formal sense, but may consist of actual control by virtue of the 
special circumstances presented." Town and Country Radio, Ine. 15 


Pike & Fischer, R.R. 1035, at 1057 (1960); Station KPAB, 6 Pike & 


Fischer, R.R. 1137 (1951); Western Gateway Broadcasting Corp., 6 


Pike & Fischer, R.R. 1325 (1951); ABC-Paramount Merger Case, 8 Pike 
iV 


i 
il 


& Fischer, R.R. 541, 617 (assy See also Public Notice on Pro- 


cedure on Transfer and Assionment of Licenses, 4 Pike & Fischer, 
hh eID ES 


Ty While appellant W.W.I.Z. argues (Br. pp. 14-16) that the facts 


of these cases are different, the principle they stand for is plainly 
applicable, and if, as the Commission found, the actions of the 
parties establish that effective control of the corporation was 
relinquished by Schafitz, then a violation of Section 310(b) of 

the Act has occurred. 


ee 
R.R. 342 (1948), in which the Commission pointed out the seriousness 
of premature or unauthorized transfers and indicated that violations 
could result in "disapproval of [a subsequent] transfer application 


and . . . the institution of revocation proceedings or for denial 


of applications for renewal of the station licenses of the offending 


licensees." 

The Commission's view that in determining control it is 
proper to look beymd mere legal title and consider whether other 
facts gave dominance to a party nominally having only a minority 


interest is in accord with the view of the United States Supreme 


Court in Rochester Telephone Corp. v. United States, 307 U.S. 


125 (1939), where the Court sustained the Commission's finding that 
the Rochester Telephone Corporation was under the control of the 
New York Telephone Company despite the fact that the latter owned 
only 33.5% of the Rochester's common stock. The Siosene Court there 
said, at p. 145: 


The record amply justified the Communications 
Commission in making such findings. Investing the 
Commission with the duty of ascertaining “control” 
of one company by another, Congress did not imply 
artificial tests of control. This is an issue of 
fact to be determined by the special circumstances 
of each case. So long as there is warrant in the 
record for the judgment of the expert body it must 
stand. The suggestion that the refusal to regard the 
New York ownership of only one third of the common 
stock of the Rochester as conclusive of the former's 
lack of control of the latter should invalidate 
the Commission's finding, disregards actualities 
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in such intercorporate relations. * * * 

The uncontroverted facts of record, when examined in light 
of the above principles, provide ample justification for the Commis- 
sion's conclusion that Sanford A. Schafitz and the Lorain Journal 
engaged in a series of involved and interrelated transactions which 
resulted in the transfer of effective control of W.W.I.Z. from Schafitz 
to the Journal without the prior consent of the Commission, in vio- 
lation of Section 310(b), and which at the same time attempted to 
foster the illusion that Schafitz was not actually relinquishing 
control of the corporation. 

The motivation for this contrived plan was a two-fold one: 
first, as Horvitz freely admitted, he was not willing to have the 
Journal pay $55,000 for a minority interest in Station WWIZ (R. 1158; 


Tr. 1418, 1703), since he did not think that the station was worth 
13/ 


the $125,000 valuation which Schafitz had placed upon it (Tr. 1418), 
and, in addition he wished to have some security for this investment 
either in the form of corporate preferred stock or in the form of a 
loan obligation (Tr. 1418-1419). Second, Horvitz was fearful that 

any attempt on the part of the Journal in September 1958 to acquire 


12/ See also Alleghany Corp. v. Breswick & GO).i,,.353Us5., 1512 1635 
165 (1957), where the Court sustained the conclusion of the Inter- 
state Commerce Commission that the New York Central Railroad Company 
was under the control of the Alleghany Corporation whose voting 
rights represented almost 10% of the total shares of New York Central 
stock outstanding. Natural Gas Pipeline Co. v. Slattery, 302 U.S. 
300, at 307-308 (1937); cf. United States v. Union Pac. R. R., 226 
U.S. 61 (1912); American Gas & Electric Co. v. Securities & Exchange 
Commission, 77 U.S. App. D.C.174, 134 F.2d 633 (1943), cert. denied, 
319 U.S. 763 (1943). 

13/ It may be observed that at the time Schafitz was placing a 
$125,000 valuation upon Station WWIZ, his own listing of the total 
assets of this property projected as of the date when the assign- 
ment from himself to W.W.I.Z., Inc. would be consummated was only 
$18,915.14 (R. 357). 


SoG 
majority control of Station WWIZ might jeopardize a then pending 
effort by his commonly-owned Mansfield Journal Company to acquire 


the assignment of license of Station WCLW at Mansfield, Ohio, and 


might enable the Journal's competitor, the Elyria-Lorain Broadcast- 


ing Sompany, to force a lengthy Commission hearing on a transfer 
of control of WWIZ (R. 1158; Tr. eae Horvitz plainly 
stated that it was his understanding at the time that Schafitz 
would have been substantially hurt had the desdoanent application 
gone into hearing because he then would have not bead able to obtain 
the funds he needed to put Station WXTV on the air (R. 1158; Tr. 
1519-1520). 

The device conceived of by Horvitz and his attorney, 
Francis E. Kane, and executed by Schafitz at their direction, for 
accomplishing the desired transfer of control of Station WWIZ, was 
the creation of a corporate structure in which Schafitz would re- 
tain the surface appearance of being the majority stockholder, but 
in which Horvitz and the Journal could exercise dominant control 
commensurate with the Journal's financial investment in W.W.I1.Z. 
The Commission's recognition of the fact that W.W.I.Z. was incor- 
porated and utilized for this purpose (R. 1178), is conclusively 


supported by the record. 
Iu7” For this reason, there is no merit in the contentions of the 


appellants (Journal Br. p. 33; WWIZ Br. p. 17), that the Commission's 
conclusions regarding the background of the Journal were beyond the 
scope of the issues or were improper. In considering the motivation 
of Schafitz and Horvitz, it certainly was germane and pertinent for 
the Commission to give weight, as it did (R. 1157). to its previous 
disqualification of the Lorain Journal and the Mansfield Journal 

from holding broadcast licenses, since the record of these disquali- 
fications had material bearing with respect to any transaction 
between the parties aimed at accomplishing a transfer of control 
without prior Commission knowledge and consent. 


S26. S 

It was Horvitz who originally suggested to Schafitz that 
a corporation be created in which Schafitz would retain a majority 
interest, and in which the Journal's minority interest would be 
coupled either with a loan or with the issuance of preferred stock 
(R. 1158; Tr. 1418-1419). It was also at Horvitz' suggestion that 
the services of Kane, the Journal's attorney, were made available 
to Schafitz for the purpose of setting up the proposed corporation 
(R. 1158; Tr. 1419). Schafitz, mindful of the fact that the Journal 
was ready to pay him $55,000 for a part interest in a station in 
which his cash investment totaled no more than $19,000, quickly 
agreed to organize a corporation along the lines suggested by 
Horvitz, and as early as September 10, 1958, discussed a division 
of the corporate common stock on the basis of $5% to Schafitz and 
45% to the Journal, an arrangement which with certain important 
qualifications was ultimately adopted (R. 1159; Tr. 669, 1703). 

During the period between September 10, 1958 and November 
12, 1958, Schafitz proceeded to perfect the corporate structure 
which Horvitz and Kane deemed essential for the Journal's interests, 
and all during this period Schafitz carefully withheld from the 
Commission any information which might have alerted the Commission 
to the fact that the new corporation was being created for the pur- 
pose of enabling the Journal to acquire a substantial interest 


7 / 
LY 


therein (R. 1159-1160; R. 349-357). 


15/  Schafitz’ culpability with respect to this non-disclosure, and 
the propriety of the Commission's findings on this question are 
treated in a separate argument. 


BOT 


After the Commission approved the assignment of construc- 
tion permit from Schafitz to W.W.I.Z. on October 15, 1958 (R. 1160), 
Horvitz openly showed his hand and insisted that the W.W..Z. Articles 
of Incorporation, its Code of Regulations, and its By-Laws be changed 
in such manner as to effectuate a denial of majority control to 
Schafitz. Thus, he proposed that the Code of Regulations be amended 
to provide that “there shall be three" directors in lieu of the 
original provision that there shall be "not less then three" direct- 
ors. The term of the directors was changed from one to three years. 
The required vote to remove directors was changed from a majority 
to two-thirds of the stock, thereby nullifying the efecet ences 
of Schafitz' contemplated 55% common stock majority. A similar two- 
thirds vote of the stockholders was required to eter the mortgag- 
ing of the corporate property, to amend the Code of Regulations, 
and to amend the corporate By-Laws (R. 1161). Other siowielaaie 
changes proposed by Horvitz included the following: puede wens re- 
quired to bear two signatures, one of them by a pepeeuenwauaye of 


the Journal interest; no money could be borrowed by W.W.1I.Z., nor 


could any contract committing W.W.I.Z. to an expenditure of funds 


in excess of $1,000 (except contracts of employment) be entered into 
without the express authorization of the Board of DeeeeeoRe (Ro ors 
R. 230); the authority of the president of W.W.I.Z. to enter into 
contracts of employment of executive personnel was made subject to 


the approval of the Board of Directors (R. 1161: R. 229). 
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Horvitz’ proposals were not limited, however, to measures 
denying majority control to Schafitz. He also demanded that the 
Journal be accorded top priority in theearnings of W.W.I.Z. To 
accomplish this he proposed that the corporation's preferred stock 
which originally was to have consisted of 200 shares of no-par stock, 
be given a $100 par value with a 6% cumulative dividend, that this 
preferred stock was to have priority over common in the event of 
dissolution, that all dividends on the preferred were to be paid 
before dividends on the common could be paid, and that thereafter 
the two classes of stock would share dividends equally (R. 1160- 

16/ 

1161; R. 218). The practical effect of this proposal was that 
since the parties at that time contemplated that the Journal would 
acquire all 200 shares of the preferred stock and would also acquire 
90 shares of the common stock of W.W.I.Z., the Journal would be 
assured an annual dividend of $1,200 on its preferred stock before 
any other dividends could be declared, and thereafter, as owner of 
290 of the 400 outstanding shares of stock of W.W.E.Z., the Journal 
would receive 72.5% of any dividends declared over and above the 
first $1,200 (R. 1161). 

Schafitz agreed to the foregoing changes at a meeting on 
October 20 or 21, 1958, and the dominant position of Horvitz and 
TO tent : ae ated . 
if Horvitz’ proposals also called for depriving the preferred 
stock of voting rights (R. 1160; R. 218). ft may be observed that 
this change did not really adversely affect the position of the 
Journal since, as has been pointed out above, his other proposals 
on voting effectively curbed Schafit7z ability to make his 55% 
common stock ownership more meaningful than the Journal's 45% 
common stock ownership. Furthermore the removal of voting rights 
from the preferred stock was necessary to support the Journal's 
contention that it was not actually acquiring majority voting 


control, since had it retained these voting rights it would have 
been voting 290 shares to Schafitz' LO: 
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of the Journal in the relationship of the parties was thereby estab- 
lished (R. 1160; R. 973-974). At this meeting it was also agreed 
that Schafitz' ownership of W.W.I.Z. common stock ea ae be 55% 
and the Journal's 45% (R. 1162; Tr. 1704-1705). No disclosure of 
these agreements were made by Schafitz or by W.W.I.Z. to the Com- 
mission, despite the fact that at the same time W.W.I.Z. filed its 
application for license to cover construction permit (R. 1162), and 
the forms submitted called for a report of changes in capitalization 
and of any contracts affecting ownership not shown in, the applica- 
tion for construction permit (R. 1162). 

The agreements between Schafitz and the Journal were effect- 
ively consummated during the period between October 22, 1958 and Nov- 
ember 12, 1958, without the prior knowledge or prior consent of the 
Commission. On October 22, 1958, the Journal advanced W.W.I.Z. 
$5,000 in anticipation of its purchase of preferred stock, thereby 
furnishing the corporation with the only money then possessed by 
it, and providing the funds for the station's initial period of 
operation, beginning on October 26, 1958 (R. 1162; Tr. 1428. 1705). 
On October 29, 1958, Schafitz and W.W.I.Z. negotiated agreements 
providing for the assignment of the construction permit of Station 
WWIZ to the corporation, and for the issuance of all 200 shares of 
common stock to Schafitz, as well as for the transfer of the station's 
equipment to the corporation (R. 1162; R. 974, R. 427-433). As 


sole stockholder, Schafitz then called the first stockholders’ 


meeting of W.W.I.Z. on November 12, 1958. and at that meeting 
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voted away his own control of W.W.I.Z. by adopting the amended Arti- 
cles of Incorporation and the revised Code of Regulations as prepared 
by Kane, the Journal's attorney, and by limiting himself to only one 
vote on the three-man board of directors by electing Horvitz and the 
Journal's attorney, Wickens, to the board (R. 1162; R. 406-426). On 
this same date W.W.I.Z. sold all its preferred stock to the Journal 


for $20,000, and Schafitz contracted to sell the Journal 90 shares 


of common stock, of W.W.1I.Z. for $36,000, agreeing also to accept a 


modest, limited salary as president of the corporation and to make 

no changes in the Articles of Incorporation, Code of Regulations, 

or By-Laws until after the common stock was transferred (Re. 263% 

R. 192-194). Also on the same day, the new dixectors had their 

first meeting at which they adopted the amended By-Laws, ratified 

the contracts of October 29, 1958 between Schafitz and W.W.I.Z., 

and elected the corporate slate of officers, including two employees 

of the Journal as secretary and as treasurer (R. 1163; R. 420-433). 
By operation of the foregoing transactions, Schafitz was 

left with only one vote, his own, on the three-man board of directors 

of W.W.I.Z., and he was powerless to accomplish anything on that 

board for three years without the positive support of either 

Horvitz or Wickens. His common stock voting power, although a 

majority of 55%, was inadequate by itself to carry any proposal 

or to accomplish any signficant result, such as the removal of a 

director, the amending of the Code of Regulations or of the By-Laws, 

the mortgaging of the corporate property, all of which actions re- 


quired a two-thirds vote of the stockholders. Moreover, Horvitz 
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had so carefully circumscribed Schafitz’ power, that the latter, 
despite his ownership of 55% of the common stock, eed not increase 
his own salary, he could not issue a check for any amount without 
the co-signature of a Journal representative, he could not have 
W.W.I.Z. borrow any money nor execute any contract calling for an 
expenditure of funds in excess of $1,000 (except contracts of employ- 
ment) without the express authorization of the Board of Directors, 
and he could not hire any executive personnel without the approval 
of such Board. 

The Commission's judgment that the transactions between 
Schafitz and the Journal constituted a surrender of positive control 
of W.W.I.Z. by Schafitz and the assumption of control by the Journal 
was reenforced by the conduct of the parties during the first two 
and one-half years of the corporation's existence. The Journal's 
control of the corporate records and books of W.W.1I.Z., as well as 
of the financial transactions of the corporation, was a dominant 
one. These corporate records and books were maintained by W.W.1.Z. 
officers in the employ of the Journal and were kept at the offices 
of the Journal (R. 1165; Tr. 597-601). Corporate reports to the 
Commission were prepared almost exclusively under the supervision 
of the Journal's attorney, Kane, and the corporate income tax re- 
turns were also kept at the Journal's offices. Schafitz kept no 
copies of these documents (R. 1165; R. 379, 383, Tr. 1294-1296). 
Similarly, Journal employees exercised control over the prepara- 


tion and distribution of the W.W.I.Z. checks, the preparation of 


W.W.I.Z. bills, and the handling of W.W.I.Z. receipts (R. 1165- 
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1166; R. 977-978, Tr. 1674-1675). 


The appellants have argued (Journal Br. p. 23; WWIZ Br. 


p. 13) that the above-listed financial functions were merely mini- 


sterial in character, and therefore without significance in deter- 
mining the question of corporate control, but the import of Schafitz' 
complete surrender of the financial control of W.W.I.Z. to the 
Journal's staff cannot be so lightly disregarded. Schafitz not 
only relinquished the ministerial functions of bookkeeping, post- 
ing, billing, and check writing, but he also surrendered physical 
and decisional control over the financial and corporate records of 
W.W.I.Z. He lacked the power to have checks for unusual expenditure 
prepared by his own employees (who were in reality Journal employees) , 
until he had obtained Horvitz' approval (R. 1166; Tr. 1336-1344). 
Moreover, although Schafitz' agreement with the Journal contemplated 
that his salary as President of W.W.1I.Z. would advance after two 
years from $100 to $300 per month (R. 1163), Schatitz’ salary never 
exceeded $225 (R. 1165; Tr. 941, 1290). These episodes clearly 
show that the Journal's role in determining significant financial 
questions in the affairs of W.W.I.Z. was a role ordinarily not en- 
joyed by a minority stockholder, but rather reflected the fact that 
the Journal, having furnished all the capital and operating funds 
for W.W.I.Z., was exercising dominant control. 

The foregoing analysis plainly demonstrates that the 
Commission was correct in rejecting appellants’ contention that the 
financial arrangement of the parties was merely evidence of a "de- 


vice whereby a substantial minority owner was enabled to keep a close 
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scrutiny of the controlling owner's management of the business" (R. 


1177; R. 990). Both the facts in this matter and the applicable 


law support the Commission's holding that "the arrangement between 


Schafitz and the Journal went beyond what may reasonably be con- 
sidered as normal business practice and resulted in control pass- 
ing to the Journal by means of its hold on the corporation's purse- 
strings" (R. 1177). See Heitmeyer v. Federal Communications Commis- 
Sion, 68 App. D.C. 180, 188, 95 F.2d 91, 99 (1937), where this Court 
stated: 

It is well-known that one of the most powerful and 
effective methods of control of any business, organization, 
or institution, and one of the most potent Gageee of in- 
voluntary assignment of its interests, is the control of 
its finances. * * * 

See also WLOX Broadcasting Company v. Federal Communications Commis- 
Sion, 104 U.S. App. D.C. 194, 197-198, 260 F.2a 712,' 715-716 (1958), 
where this Court held that the owner of only 1.5% of ' ithe stock in 

a broadcast corporation was to be regarded as one of the “principals” 
in that corporation by reason of an agreement in which he advanced 
to the corporation as a loan all the money for the construction of 
the station and the first year's operation, receiving in return 
therefor as security 55% of the issued stock of the corporation, 

but without gaining voting rights therein. This Court stated: 

In our view it is wholly unrealistic to say that 
a stockholder who is to furnish all the money to his 
corporation for the construction of a television station 
and to take part in determining the necessity for ad- 
vancing it as the work BLOBTESSES, and is to furnish 
all the money for the first year's operation, receiv- 
ing weekly financial statements and giving financial 


‘advice, is not in practical effect one of pe *prin- 
cipals" of the corporation. * * * 
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It is submitted that the position of the Journal in this case if 
a far more dominant one than that of the minority stockholder in 
the WLOX case, supra. 

Further support for the Commission's conclusion is furnished 
by the fact that from April 1959 until the time of the Commission 
hearings Schafitz devoted progressively less and less time to the 
affairs of Station WWIZ (R. 1166): approximately 50% of the time 
from April 1959 to July or August 1959; only 10% to 20% of his time 
from the summer of 1959 to May 1960; and thereafter through March 
1, 1962, almost no time at all. 

Horvitz, on the other hand, steadfastly maintained a con- 
stant interest in and attention to the business affairs of W.W.I.Z. 
(R. 1166). The record shows that Horvitz visited Lorain about twice 
a week to take care of his business interests there, and that his 
Journal employees who were also employees of W.W.I.Z. fully advised 
him of station affairs (R. 1166; Tr. 1648-1653, 1665-1666). Horvitz 
kept himself informed of the following station matters: selection 
or discontinuance of national news service; preparation and process- 
ing of corporate minutes; processing and filing of reports and appli- 
cations with the Commission; review of advertising contracts of the 
station; payment of salaries to employees of the station; and amor- 
tization of debts owed by W.W.I.Z. to the Journal (R. 1167; Tr. 
1651-1652). 

The marked disparity between the attention given the affairs 


of W.W.I.Z. by Horvitz, and the almost complete lack of interest dis- 


played by Schafitz from May 1960 to March 1, 1962, reveals more elo- 


quently than do the appellants’ protestations or arguments ie ee 
relationship of the parties in this case. The attitude of Schafitz 
clearly was that of a man who had already relinquished control and 
was merely waiting for the propitious time to sell his stock hold- 


ings to the Journal. The attitude of Horvitz, conversely, was that 


of a proprietor who was managing and supervising a business in which 


he held dominant control. 

The appellants have argued (Journal Br. pp. 28-30; WWIZ 
Br. pp. 13-14) that the Commission erroneously disregarded evidence 
showing that Schafitz ran Station WWIZ “in Sacuudance with his own 
judgment", and that Schafitz' retention of control sue demonstrated 
by the fact that he selected the equipment, studio site, and was 
solely responsible for the programming of the station; that he hired 
and fired personnel; that he alone made the determination as to net- 
work affiliation; that he decided, without re Horvitz, to 
join the National Association of Broadcasters: and that he selected 
counsel and consulting engineers on his own (WWIZ Br. pp. 13-14) 

The Commission's decision (R. 1178) shows, however, that 
it gave full consideration to the foregoing contentions, and that 
when it reversed the finding of the Hearing Examiner who had drawn 
a conclusion favorable to Schafitz because of these contentions, 


the Commission did so on the basis of substantial countervailing 
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considerations discussed above. It may be pointed out in addi- 
tion that it was Schafitz and not Horvitz who possessed background 
experience in the management of a broadcasting station, and that 
the initial exercise by Schafitz of responsibility for equipment 
selection and for programming (both of which determinations had 
to be made in great part prior to the Journal's acquisition of 
stock in W.W.I.Z.) represented not so much the exercise of domin- 
ant control by Schafitz but rather the delegation by W.W.I.Z. to 
Schafitz of responsibility for action in those fields in which he 
was technically experienced. The major technical decisions made 
by Schafitz, such as network affiliation, and the lease on new 
office space, required ratification by the W.W.1.Z. Board of 
Directors (R. 1165). 

The Journal has further contended (Journal Br. 25-26) 
that the Commission improperly ignored most of the testimony re- 
garding Wickens, the statutory agent and the third director of 
W.W.I.Z., and that there was no evidence that Wickens’ election 
So ee - 

17/ While the appellants contend (Journal Br. pp. 28-30, WWIZ Br. 
p- 14) that the Commission erroneously disregarded the findings 

of its examiner regarding the transfer of control issue, it is 

well settled that decisional responsibility rests with the Com- 
mission and that its findings, if supported by substantial evidence, 
will not be overturned even though an examiner, relying in part on 
demeanor, reached a different result. Federal Communications 
Commission v. Allentown Broadcasting Co., 349 U.S. 358 (1955). 
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Here, moreover, the examiner made no findings based on demeanor, 
but held instead that the actions of the parties did not constitute 
a relinquishment of control by Schafitz. The basis for the Com- 


mission's disagreement with this holding is fully set forth in 
the decision. 


Ae 


as a director was designed to or did effect a transfer of control 
of the corporation. Inherent in this argument is the thesis that 
the reputation of Wickens as a distinguished member of the Ohio 

Bar was of such high character, that it could not be automatically 
assumed that Wickens would inevitably vote with the Journal inter- 
ests against Schafitz because of his position as a Journal attorney 
(Journal Br. pp. 8-9). The short reply to this contention is that 
the Commission never adopted the view that Wickens woul necessarily 
vote with the Journal against Schafitz, but merely stated that his 
position took on no dispositive significance (R. 1177) in that his 
participation in the affairs of the corporation was extremely pro 
forma, and in that there was never a controversy between Schafitz 
and Horvitz which required resolution by vote of the directors, 
since Horvitz consulted with Schafitz prior to the directors' meet- 
ings and obtained from Schafitz agreement to any proposals Horvitz 
desired (R. 1177). The Commission correctly concluded that the 
election of Wickens to a directorship was "merely an example of 
one more instance tending to complete the pattern of Schafitz' 


divestitute of control, primarily, because it is reasonable to 


assume, based upon normal business practices, that a majority 


owner would select his counsel as director rather than counsel 
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of a minority owner" (R. 1177). Cf. Delaware & Hudson Company v. 
Albany & Susquehanna Railroad Company, 213 U.S. 435, 451 (1909). 


From the foregoing it is clear, we submit, that the 
Commission's findings regarding the unauthorized transfer of con- 
trol are supported by substantial evidence and provide a rational 
basis for the conclusion reached. The agency's judgment should 
not therefore be distrubed. Universal Camera Corp. v. National 
Labor Relations Board, 340 U.S. 474 (1951); Rochester Telephone 


Corp. v. United States, 307 U.S. 125 (1939); Brown Telecasters, 


2 


Inc. v. Federal Communications Commission, 110 U.S. App. D.C. 127 


289 F.2d 868 (1961). 


ate On 


THE COMMISSION CORRECTLY DETERMINED THAT SCHAFITZ 

HAD IMPROPERLY WLTHHELD INFORMATION OF HIS PROPOSED 

TRANSFER OF INTEREST IN W.W.1.Z. TO THE JOURNAL. 

The Commission found (R. 1175} that Schafitz had withheld 

from it in his assignment application of September 1s, 1958 (R. 349- 
352), and in his amendment thereto of September 30, 1958 (R. 353- 
357), all information concerning the actual purpose behind the for- 
mation of W.W.I.Z., namely, the transfer of a substantial stock 
interest in W.W.I.Z. to the Journal in return for he ae 
complete financial underwriting of Station WWIZ. The Commission 
accordingly found that this non-disclosure constituted a “clear breach 
of Schafitz' duties and responsibilities to the Commission” (R. 1175). 


The appellants have attacked this holding of the Commission's on the 


grounds that it was improper because it was outside the hearing 


issues, and also that it was lacking in evidentiary support (Journal 

Br. p. 34; WWIZ Br. p. 16). We submit that these contentions of 

the appellants are without merit. 
The Commission's consideration of the first issue specified 


for hearing in this matter necessarily involved examination of all 


evidence bearing on the motivation of Schafitz and Horvitz for attempt- 
ing to effectuate a transfer of control of W.W.I.Z. to the Journal 
without the prior knowledge and consent of the Commission, and on the 
actions taken by them to accomplish this result. As has been demon- 
strated in Point I of this Argument, the parties had strong motiva- 
tion for concealing the proposed transter from the Commission, and 


in the creation of the corporate structure of W.W.L.Z. they were 


awit; = 
utilizing a device which they manipulated to foster the illusion 
that Schafitz was retaining positive control of Station WWIZ. The 
successful execution of the appellants’ plan for the Journal's ac- 
quisition of a dominant interest in W.W.I.Z. without a Commission 
hearing plainly called for the withholding of all information as ea 
to the Journal's proposed takeover until the latest possible ee 
The facts of record show that during the period between September 
18, 1958 and November 12, 1958, Schafitz carefully withheld from 
the Commission all information which might have alerted the Commis- 
sion to the fact that W.W.I.Z. was being created for the purpose 
of enabling the Journal to acquire a substantial interest therein. 
Thus, on September 18, 1958, Schafitz filed his application 
for Commission consent to the assignment of license of Station WWIZ 
from himself to W.W.I.Z. (R. 349-352), in which he stated that he 
held a 100% interest in W.W.I.Z., and that there were no contracts, 
agreements, or understandings by which the stock was transferred 
(R. 1159; R. 351). In reply to a question calling for “a full 
narrative statement of the circumstances leading to the assignment 
and the reasons therefor", and for a showing of the disposi- 
tion of stock both before and after the proposed assignment, Schafitz 
answered (R. 1159; R. 351): 
18/ As stated in the Commission's Counterstatement of the Case, 
Schafitz' need for funds for his television station rendered it 
essential that his negotiations for the sale of W.W.I.Z. stock to 
the Journal proceed without delay. The conduct of Schafitz showed 
that he deliberately avoided any disclosure to the Commission prior 
to the consummation of the sale of preferred stock to the Journal 
on November 12, 1958, which might have brought about a postponement 


of this transaction by reason of a Commission request for further 
information or order for a hearing. 
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This is an application to change from an individual 
permittee to a corporation permittee. All of the stock 
of the corporation is held by the present permittee, 
Sanford A. Schafitz. No other stockholders or persons 
are involved in the ownership of the new corporation. * * # 


The purpose of the assignment to a corporation is to 
take advantage of its legal rights and privileges which 
are well known to the law. 


Subsequently, on September 30, 1958, Schafitz submitted 


a statement to the Commission representing that Station WWIZ would 
be constructed and operated with funds and equipment to be furnished 
by him (R. 353-354). He attached a balance sheet (R.. 355-356) which 
reflected only his personal assets and liabilities, and he also sub- 
mitted a projected balance sheet (R. 357) which contained no amounts 
reflecting anticipated proceeds from the sale of stock in the cor- 
poration to the Journal, merely stating that if additional financing 
were desirable, W.W.I.Z. might sell up to 90 shares of voting stock. 
The foregoing representations of Schafitz can only be re- 
garded as inaccurate and grossly misleading. For the record is clear 
that he was creating the corporate structure of W.W.I.Z. at the ex- 
press request of Horvitz, and for the purpose of recovering all the 
sums which he, Schafitz, had invested in Station WWIZ, as well as 
of utilizing the funds of the Journal for the complete financial 
underwriting of the construction and operation costs of the station. 
Under these circumstances the bare assertion of the appellants 
(WWIZ Br. p. 16) that there is "no evidence" that Schafitz with- 
held information is difficult to understand. Whether or not there 
was an enforceable "agreement" at the time in the sense of a bind- 


ing contract, Schafitz' response as to the circumstances leading to 
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the assignment of license was hardly the “full narrative statement" 
required by the Commission's form, and his later submissions regard- 
ing the financing of W.W.I.Z. were plainly lacking in candor. The 
evidence here is clearly substantial, and fully justifies the Com- 
mission's finding that Schafitz' lack of licensee responsibility 
in allowing control of the station to slip from his hands was com- 
pounded by the "filing of misinformation and the withholding of 
other information” (R. 1180). 

The appellants further contend (Journal Br. p. 34; WWIZ 
Br. p. 17) that the Commission must not have regarded Schafitz' 
misrepresentations as particularly serious in light of its renewal 
of his license for Station WFAR. While the Commission unquestion- 
ably possesses the authority to revoke a broadcaster's licenses for 
several stations on the basis of a finding of misconduct or lack of 
qualification in connection with his operation of only one station, 
Charles P. B. Pinson, Inc. v. Federal Communications Commission, 
116 U.S. App. D.C. 106, 321 F.2d 372 pikes ae failure to do 
so here hardly impairs the validity of its action against Station 
WWIZ. Cf. KWK Radio, Inc., 25 Pike & Fischer, R.R. 577, 583 (1963), 
affirmed in KWK Radio, Inc. v. Federal Communications Commission, 


__ U.S. App. D.C. __, 337 F.2d 540 (1964); Tipton County Broad- 


casters, 2 Pike & Fischer, R.R. 2d 1121 (1964); Walter T. Gaines 


1¥Y See also WMOZ, Inc. v. Federal Communications Commission, 

U.S. App'.:Dis@. si, F. 2d (Case No. 18,742, decided February 
25, 1965), where this Court in remanding the case to the Commission 
for further hearing on other grounds, did not disturb the Commis- 
sion's finding that a licensee's serious character disqualification 
in connection with his operation of one station constituted basis 
for the revocation of his license for a second station. 
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(WGAV), 17 Pike & Fischer, R. R. 185 (1959), where the Commission 


revoked or failed to renew individual broadcast authorizations while 
leaving undisturbed other licenses held by the same individuals. 
The seriousness of the misconduct involved and the sanction, ae: 
any, to be imposed are matters for the judgment of the Commission, 
Federal Communications Commission v. WOKO, Ene.5 329 U.S. 223, 228 
(1946); Hall v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 96, 237 F.2d 567, 577 (1956). Here it was felt that the circum- 
stances of the case warranted a denial of W.W.1.Z.'s application 
for renewal of license. The Commission's renewal of the license 
of Station WFAR is an independent action which rests on its own 
grounds, and constitutes no condonation of Schafitz' misconduct in 
his operation of Station WWIZ. 
III. THE COMMISSION CORRECTLY DETERMINED THAT W.W.1.Z. 
VIOLATED CERTAIN TECHNICAL REQUIREMENTS OF THE 
COMMISSION'S RULES, AND THAT THESE VIOLATIONS 
WARRANTED A FINDING OF SCHAFITZ' LACK OF LICENSEE 
RESPONSIBILITY. 
The appellants do not controvert the Commission's findings 
that W.W.I.Z. violated Section 3.93(c) of the Conmission's Rules 
(47 CFR 73.93(c)) by its failure to employ on a regular full time 
basis a first-class radiotelephone license holder, and that it also 
violated Section 3.111 of the Rules (47 CFR 73.111) and Section 
3.113 of the Rules (47 CFR 73.113) by its failure to hatntain 
properly the transmitter logs of Station WWIZ. The Soars sig- 


nificant comment on this question is that to "the extent, if any, 


that these Rules have been violated, the onus is on Schafitz" 


Sites 


(Journal Br. p. 34). Schafitz and W.W.I.Z., in turn, do not deny 


the violations, but plead as mitigating circumstances (WWIZ Br. pp. 


18-21) the fact that Schafitz, when absent from Station WWIZ, was 
never more than two hours driving time away, that no notices of 
violations were issued prior to June 13, 1961, and that the offenses 
in question should be punished at most by a monetary forfeiture 
rather than by a denial of renewal of license. 

The Commission's conclusion that the foregoing violations 
constituted a serious “lack of responsible supervision over the 
technical operation of the station" (R. 1180), and that Schafitz' 
lack of licensee responsibility in this respect, together with his 
conduct in the unauthorized transfer of control of W.W.1.Z., warranted 
a denial of the renewal application of W.W.I.Z., is fully supported 
by the facts of record and by applicable precedent. 

The requirement of Section 3.93(c) of the Rules that 
Station WWIZ have one or more holders of a first-class radiotele- 
phone license in regular full time employment, is plain and precise. 
Schafitz, as an experienced station operator and himself the holder 
of a first-class radiotelephone license, knew that apart from him- 
self Station WWIZ had no one in its employ who satisfied the re- 
quirement of the rule. Yet, after April 1959, Schafitz absented 
himself from Station WWIZ with greater and greater frequency until 


he virtually was never present at the station. In August of 1961 
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Station WWIZ received a Commission citation for violation of 
rules including Rule 3.93(c), but apart from placing an adver- 
tisement twice in a broadcast trade magazine for the required 
operator without any successful results, W.W.I.Z. made no show- 
ing that it made any other specific attempts to employ a full 
time first-class radiotelephone operator (R. 1170). The station's 
emergency arrangements to call local employees of other companies 
and to pay for their actual time worked on an hourly basis, ob- 
viously did not constitute an adequate compliance with the rule. 
Under these circumstances, the alleged mitigating factors ad- 
vanced by W.W.I.Z. carry no weight. 

Similarly, W.W.I.Z.' contention that a lesser sanction 
should have been imposed is without merit since the Commission 
is not bound "to deal with all cases as it has dealt with some 
that seem comparable." Federal Communications Commission v. 
WOKO, Inc., 329 U.S. 223 (1946), at 228. More importantly, how- 
ever, it is clear that the denial of W.W.I.Z.' renewal applica- 
tion was not based on technical violations alone, but on consider- 


ation as well of the evidence regarding the relinquishment of 


control and the filing of misinformation in the applications 


Schafitz submitted. This combination of factors persuaded the 
Commission that Schafitz had demonstrated a lack of licensee 


responsibility warranting denial of W.W.I.Z.' license. 


SoG 


IV. THE COMMISSION PROPERLY DENIED THE APPELLANTS' PETITIONS 
FOR RECONSIDERATION. 


The appellants’ petitions for reconsideration of the Commis- 
sion‘s decision of March 25, 1964, were filed under the provisions of 
Section 405 of the Communications Act of 1934, as amended, 47 U.S.C. 
405, which in pertinent part provides that “it shall be lawful for the 
Commission, in its discretion, to grant such a rehearing if sufficient 
reason therefor be made to appear." 

The Commission's denial of the Journal's petition was grounded 
upon its analysis which showed that in such petition the Journal was 
merely debating for a second time the very issues and questions which 
the Commission had considered and had decided against the appellants 
in its decision of March 25, 1964. The Commission's language made it 
plain that it found no basis in the appellants’ petitions for changing 
its decision of March 25, 1964, and that the reasons which it had at 
that time set forth in considerable detail were still applicable. Under 
the circumstances no more was required since the decision itself made 
the basis for the Commissions action clear. Cf. The Radio Station, KEH 
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Co, v. Federal Communications Commission, 101 U.S. App. D.C. 164, 247 
F.2d 570 (1957). The Journal's complaint, in reality, is nothing more 
than an objection to the form or content of the Commission's Memorandum 


Opinion and Order and is in this respect without merit. See Scripps- 


Howard Radio, Inc. v. Federal Communications Commission, 89 U.S. App. 


D.C. 13, 16, 189 F.2d 677, 680 (1951), cert. denied, 342 U.S. 830. 
The Commission's denial of W.W.1.Z.'s petition was based 
upon the holding that that appellant's allegation of reform after con- 


viction signified little more than a desire to retain its broadcast 


ey aes 


license, and could not “be accepted as grounds for eeyeceine or modi- 
fying a decision properly arrived at on the basis of a eee of prior 
conduct” (R. 1311). The Commission's rejection of W.W.I.Z.'s plea was 
consistent with its previously enunciated holdings whidh have been sus- 
tained by this Court in cases where licensees who had ee disqualified 
by reason of misconduct or lack of station responsibility sought with- 
out success to retain their licenses by demonstrating reformed operations. 
See In re Eleven Ten Broadcasting Corp., 22 Pike & Fischer, R.R. 699 
(1962), affirmed sub. nom. Immaculate Conception Church of Los Angeles 
v. Federal Communications Commission, 116 U.S. App. D.C. 13:3. 3120. °F 32d 
795 (1963), cert. denied 375 U.S. 904; see also KWK Radio, Inc., 25 


eS 


Pike & Fischer, R.R. 577 (1963), affirmed in KWK Radio, Inc. v. Federal 


Communications Commission, U.S. App. ees > 337 F.2d 540 (1964); 


Palmetto Broadcasting Co. (WDKD), 23 Pike & Fischer, R.R. 483 (1962); 


affirmed sub. nom, E.G, Robinson, Jr., t/a Palmetto Broadcasting Company 


v. Federal Communications Commission, U.S. App. D.C. 6 334i Ped 


534 (1964). 


Finally, there is no merit in W.W.1.Z.'s argument (WWIZ Br. 


p. 23) that the public interest requires that Station WWIZ's license 

be renewed because of the station's service to the community of Lorain, 
Ohio. The public will not be injured by the denial of W.W.I.Z.'s appli- 
cation for renewal, since the frequency will be ajouieune to other ap- 
plicants who will be able to meet the area's need for meritorious 
public service programming and who will be able to satisfy the require- 
ments for character qualifications and licensee responsibility far more 


adequately than did Schafitz. Moreover, W.WI.Z.'s argument in this 
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respect is foreclosed by the decision of this Court in the case of 


20/ 
the Immaculate Conception Church of Los Angeles, supra. 


CONCLUSION 
For the foregoing reasons, the Commission's decision should 
be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


ERNEST 0, EISENBERG , 
Counsel. 


Federal Communications Commission 
Washington, D.C. 20554 


March 9, 1965. 


20/ Approximately sixteen applications were filed for the frequency 
that was vacated when the licensee in that case ceased operation. 

In other recent cases involving loss of service to the communities 
of Golden Meadows, Louisiana, Kingstree, South Carolina, and Tawas 
City, Michigan as a result of revocation or renewal proceedings new 
applications for the frequency were immediately filed. 
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ELYRIA-LORAIN BROADCASTING COMPANY 


Intervenor. 
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REPLY BRIEF FOR APPELLANT 


I. 


INTERVENOR'S ARGUMENT ON MOOTNESS 
OF JOURNAL'S APPEAL IS UNFOUNDED 


Much of the material contained in the Intervenor's Brief is re- 


sponded to in connection with comments by the Lorain Journal on the 
Commission's Brief, infra. 


The Intervenor raises one new point, namely, that the Journal's 
appeal has become moot in light of the statement in the Petition For 


Reconsideration filed by WWIZ, Inc. and Schafitz to the effect that 
Schafitz "has no further interest in selling his controlling stock to the 


Lorain Journal and recommends that the petition for reconsideration 
of the decision disallowing said transfer filed by the Lorain Journal be 
denied."’ (R. 1245) The Intervenor did not contend in its opposition to 
the Petitions For Reconsideration that the transfer of control proceed- 
ing was moot. The Commission, in denying the Petitions For Recon- 
sideration, did not declare the transfer of control application to be 
moot. Likewise, neither the Commission nor the Intervenor raised the 
question as to the standing of the Journal with regard to the transfer of 
control application when the Journal filed its Notice of Appeal or at any 
time subsequent thereto until the filing of Intervenor's Reply Brief. It 
is respectfully suggested that it is untimely to raise this point at this 
Stage of the proceedings. 


If the Court remands to the Commission the application for trans- 
fer of control, the Commission is obligated to act upon it. Intervenor 
Stated that the "Commission invariably dismisses such applications if 
one of the applicant parties indicates an unwillingness to proceed fur- 
ther." (p. 5) Intervenor did not cite any instances in which the Com- 
mission took such action. As far as counsel for the Journal is aware, 
the Commission does not dismiss such applications unless specifically 
requested to do So by the parties. 


In Granik v. Federal Communications Commission, 98 U.S. App. 
D.C, 247, 234 F.2d 682 (1956), Granik and Cook had an option to buy 
Radio Station WMFJ, Daytona Beach, and to obtain an assignment of its 
license. They filed the option agreement with the Commission and 
claimed that their option gave them the right also to buy from Esch the 
construction permit which had been issued for a television station at 
Daytona Beach. Granik and Cook advised Esch that they had exercised 
the option under its terms. However, Esch entered into an agreement 
to sell the radio station to WFMJ, Inc. and filed an application with the 


Commission to obtain consent to the assignment of the Station's license 
to WFMJ, Inc. Granik and Cook requested the Commission to desig- 
nate for hearing the application for assignment of license to WFMJ, 
Inc. and permit the participation of Granik and Cook in the hearing. 

The Commission, however, granted the application without a hearing. 
Granik and Cook filed a Petition for Reconsideration. Their Petition 
for Reconsideration was denied for lack of standing. 


This Court stated (p. 684, 685): 


"We think Granik and Cook had standing to pro- 
test under section 309(c) and to petition for recon- 
sideration under section 405, By contract they had 
secured an interest in Esch's ownership of the li- 
cense. The proceedings on Esch's application to the 
Commission were calculated to lead to Commission 
action inconsistent with appellants’ interests, which 
were known to the Commission. Indeed, the action 
of the Commission granting the assignment applica- 
tion amounted to approval of transfer of the station 
license to intervenor notwithstanding Esch was 
shown, prima facie, to have contracted to apply to 
the Commission for assignment of the license to ap- 
pellants. Under any ordinary construction of sec- 
tions 309(c) and 405 appellants were parties in interest, 
persons aggrieved, or persons whose interests were 
adversely affected by this action of the Commission. 
See United States v. Storer Broadcasting Co., 76 S. Ct. 
763; Columbia Broadcasting System v. United States, 
316 U.S. 407, 62 S. Ct. 1194, 86 L.Ed. 1563. 


"Although the Florida courts have jurisdiction to 
decide the private rights of the parties, the Commis- 
sion of course retaining ultimate jurisdiction over the 
license, appellants' position in the private litigation 
does not remove them from a position of standing also 
under the Communications Act to challenge action un- 
der it adverse to their interests. The transactions 
with respect to the station and its license are rele- 


vant to the Commission's determination whether the 
public interest, convenience and necessity would be 
served by grant of Esch's application for assignment 
of the license to intervenor. See section 310(b) of the 
Act, 47 U.S.C.A. §310(b). Good faith and fair dealing 
bear upon the public interest. And appellants are the 
persons to present the facts to the Commission. Thus 
through their private interest they represent a factor 
affecting the public interest, even though their private 
interest considered alone is not for Commission deter- 
mination. Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U.S. 470, 477, 642, 
60 S. Ct. 693, 84 L.Ed. 869, 1037; Scripps-Howard Radio, 
Inc., v. Federal Communications Commission, 316 U.S. 
4, 14, 62 S. Ct. 875, 86 L.Ed. 1229; United States v. 
Storer Broadcasting Co., 76 S. Ct. 763." 

* * * 
"The stake of appellants in the facilities of the station 
and in the license seems to us to reach a status com- 


parable to the economic interest which gave Standing 
in Sanders. In fact their stake includes an economic 
interest, though not that of a competitor as in Sanders. 


"The Commission may never receive an applica- 
tion from Esch for assignment of the license to appel- 
lants. But we cannot be certain of this, especially be- 
cause the Commission, after hearing appellants, might 
not approve an assignment to intervenor. And in any 
event appellants are entitlted to be heard on the ques- 
tion whether the public interest would be served by 
granting Esch's application for assignment of the license 
to intervenor. This question does not depend alone upon 
the qualifications of intervenor, but in part upon the facts 
bearing upon the proposed assignment by Esch. The pub- 
lic interest cannot be disassociated from those facts so 
as to preclude their consideration by the Commission at 
the behest of parties affected by them in a special man- 
ner. The meaning of 'party in interest’ and 'person ag- 
grieved or whose interests are adversely affected’ is 
broad enough to include appellants in the novel circum- 


stances here presented. They have a tangible, sub- 
stantial and particular interest in the subject matter of 
the Commission proceedings." 


The Journal and Schafitz have a validly existing and binding contract 
providing for the sale and purchase of the controlling interest of WWIZ, 
Inc. They, likewise, have pending an application for transfer of control 
of WWIZ, Inc. Despite Schafitz' expressed preference not to sell his 
controlling interest in WWIZ, Inc., he is bound by contract to do so. 
Even if he desired to dismiss the application for transfer of control, he 
has no right to do so under the contract. As long as the contract provid- 
ing for the sale and purchase of the controlling interest of WWIZ, Inc. is 
effective, the Journal is a party in interest under the terms of Granik 
and has full power to prosecute the pending appeal. Furthermore, as a 
substantial minority stockholder of WWIZ, Inc., the Journal has standing 
and is a party in interest in the entire proceeding. 


IL. 


COMMISSION'S COUNTERSTATEMENT 
OF THE CASE IS OF NO VALUE 


The Counterstatement of the Case contained in the Commission's 
Brief, and adopted by Intervenor, is a mere summary of the Commis- 


sion's Decision and the Commission's Memorandum Opinion and Order 


denying Appellants’ Petitions For Reconsideration. Except for support 
of the facts as to the facilities of and original grant date of Station WWIZ 
and certain procedural dates in the proceeding (pp. 2, 8 and 9), the Com- 
mission does not cite the hearing transcript at all. The Commission 
does not take issue with the Statements of the Case contained in Appel- 
lants' Briefs except to state (p. 1) that they are "somewhat incomplete 
statements emphasizing different aspects of the Commission's actions 
here under review." The Commission makes no attempt to demonstrate 


that any fact contained in Appellants’ Briefs is not accurate, complete 
and fully supported by the evidence. 


It is ironic that in an appeal which attacks a Decision of the Com- 
mission for failure to make findings based upon all of the evidence and 
for making findings contrary to and not supported by the evidence, 
the Commission would rely solely upon the Decision being attacked as 
the statement of the evidence in the case. Obviously, the Commission's 
Counterstatement of the Case is of no value to this Court. 


Il. 


COMMISSION'S ARGUMENT IS LARGELY 
A MERE SUMMARY OF DECISION 


As in the Commission's Counterstatement of the Case, its Argu- 
ment is, for the most part, a further summary of the Decision. There 
are few references to the transcript. These few references to the trans 
cript often fail to support the facts alleged in the Argument. For ex- 
ample, on Page 32 the Commission cites Tr. 1336-1344 as supporting 
the statement that Schafitz: 


’ 


. . . Surrendered physical and decisional control 
over the financial and corporate records of W.W.1.Z. 
He lacked the power to have checks for unusual ex- 
penditure prepared by his own employees (who were 
in reality Journal employees), until he had obtained 
Horvitz' approval (R. 1166; Tr. 1336-1344)." 


The pages of the transcript relate to the issuance of a $3,000.00 check 
to Schafitz' brother which Horvitz believed to be unreasonable compensa- 
tion, and, to the extent it was unreasonable, should be deducted from the 
purchase price of the stock. This was clearly Horvitz' right inasmuch 
as the stock sales contract (which is the basis for the pending transfer 
of control application) provided that there would be no increase in the 
compensation of any employee except in accordance with normal and 


usual practice. Almost without exception, this is a normal prohibition 
in the sale of stock of a licensee corporation. Without this and other like 
prohibitions, a transferor of stock could bleed a corporation to death 
pending action by the Commission on a transfer of control application. 


On Page 34 of the Commission's Brief, the Commission cites Tr. 
1648-1653 and Tr. 1665-1666 in Support of the following: 


"The record shows that Horvitz visited Lorain 
about twice a week to take care of his business inter - 
ests there, and that his Journal employees who were 
also employees of W.W.I1.Z. fully advised him of sta- 
tion affairs (R. 1166; Tr. 1648-1653, 1665-1666). 
Horvitz kept himself informed of the following station 
matters: selection or discontinuance of national news 
service; preparation and processing of corporate 
minutes; processing and filing of reports and applica- 
tions with the Commission; review of advertising con- 
tracts of the station; payment of salaries to employees 
of the station; and amortization of debts owed by 
W.W.I.Z. to the Journal (R. 1167; Tr. 1651-1652)." 


The only evidence in these cited pages is that Horvitz visited the Lo- 
rain Journal once or twice a week; that certain individuals are or were 
employees of the Lorain Journal; that they reported to certain individuals 
with regard to Lorain Journal matters; and that there were occasions 


when they called Horvitz’ attention to matters concerning WWIZ and dis- 
cussed such matters with Horvitz. 


The foregoing reflects the very reason why we are before this Court. 
The Commission has persisted in making findings which have no sup- 
port in the evidence. It is continuing to make broad statements not sup- 
ported by evidence in the record. 


The Commission's Brief does not seriously take issue with the con- 
tention in the Journal's Brief (pp. 20-26) that the Commission failed to 
make findings with regard to the bulk of Issue No. 1. 


The Commission's Brief does not deny that the Commission picked 


and chose evidence to support its findings. 


The Commission's Brief contends (p. 35) that the Decision gave full 

consideration to the evidence which showed that: 

", . .Schafitz ran Station WWIZ 'in accordance with 

his own judgment’, and that Schafitz' retention of 

control was demonstrated by the fact that he selected 

the equipment, studio site, and was solely responsible 

for the programming of the station; that he hired and 

fired personnel; that he alone made the determination 

as to network affiliation; that he decided, without con- 

sulting Horvitz, to join the National Association of 

Broadcasters; and that he selected counsel and con- 

sulting engineers on his own (WWIZ Br. pp. 13-14)." 
Except for referring to Schafitz' hiring of personnel, the Decision says 
nothing about these matters. The plain fact is that the Commission, al- 
most without exception, ignored evidence which refuted the Commission's 
determination that there had been an unauthorized transfer of control. 


Apparently, the Commission, through its silence, concedes that no 
consideration was given to the evidence which showed that there was no 
plan, agreement or understanding to effect an unauthorized transfer of 
control of WWIZ, Inc.; that there was no agreement or understanding be- 
tween Horvitz and Schafitz until November 12, 1958; that there was no 
agreement to sell and transfer control of WWIZ, Inc. until May 2, 1961; 
that Schafitz alone was responsible for establishment of bank accounts, 
hiring and firing of employees, employment of executives, program and 
editorial policies, business operations, acceptance of advertising, ad- 
vertising rates, purchase of equipment, WWIZ's rate card and adherence 
to the rate card; and that the day-to-day operation of the station and 
business of the corporation were either directed by Schafitz or someone 
responsible to him. (Journal Brief, pp. 20, 21, 22, 27 and 30) 


IV. 


DENIAL OF APPELLANTS' PETITIONS FOR 
RECONSIDERATION IS NOT CLARIFIED BY 
COMMISSION 


The Commission's Brief (p. 46) states that the pertinent part of 
Section 405 of the Communications Act of 1934, as amended (47 U.S.C. 
405), provides that "it shall be lawful for the Commission, in its dis- 
cretion, to grant sucha rehearing if sufficient reason therefor be made 
to appear."' The Commission, however, fails to recite another part of 
Section 405 which is equally pertinent, namely, "The Commission shall 
enter an order, with a concise statement of the reasons therefor, deny- 
ing a petition for rehearing or granting such petition, in whole or in 
part. ..." 


The Commission's Brief states (p. 46) that the petition of the Jour- 
nal "was merely debating for a second time the very issues and ques- 
tions which the Commission had considered and had decided against the 
appellants in its decision of March 25, 1964... ." Furthermore, the 
Commission's Brief (p. 46) states that "the decision itself made the 
basis for the Commission's action clear." 


It is respectfully submitted that there is nothing in the Decision or 
anywhere else to explain the reasons why the Commission failed torule 
on the matter contained in the Journal's Petition For Reconsideration. 


Vv. 


CASES CITED BY COMMISSION 
DO NOT SUPPORT ITS ACTIONS 


The Commission relies (p. 23) on Rochester Telephone Corp. v. 
United States, 307 U.S. 125 (1939), to sustain its position that there was 
an unauthorized transfer of control of WWIZ to the Journal, In that 
case, however, there were: 
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’ 


. . contractual arrangements and other pertinent 
facts and circumstances appearing in the record, 
[which | unquestionably gives the New York Company 
power to control the functions of the Rochester Tele- 
phone Corporation."' (p. 145) 


The Court found that: 


"The record amply justified the Communications 
Commission in making such findings." (p. 145) 


The record in the instant case does not justify a finding that the Jour- 
nal has assumed control of WWIZ, Inc. Furthermore, in the Rochester 
case, the Supreme Court stated that: 


", . . Congress did not imply artificial tests of 
control."’ (p. 145) 


In the WWIZ case the Commission applied "artificial tests of control" 
which are at most theoretical, rather than basing its findings on the 
complete record which would have shown that at all times Schafitz has 
had and has exercised positive control of WWIZ, Inc. and Station WWIZ. 


The Commission's Brief (p. 36) cites Federal Communications Com- 
mission v. Allentown Broadcasting Co., 349 U.S. 358 (1955), in support 
of the Commission's rejection of the findings and conclusions of the 
Hearing Examiner. In the Allentown case ". . . the Commission had 
before it substantial evidence to support its conclusion as to Easton's 
need and its applicant's superior capacity to serve that need." (p. 363) 
In the instant case, there was not substantial evidence that a transfer 
of control of WWIZ, Inc. had been effected. The Journal concedes that 
decisional responsibility rests with the Commission and that the Com- 
mission is not absolutely bound by findings and conclusions of its Hear- 
ing Examiners. There is, however, nothing in the Allentown case which 
indicates that the Commission can, without giving any reasons, reject 
the bulk of the evidence — all of which was uncontradicted — upon which 


11 


the Hearing Examiner made findings and conclusions that there had 
been no transfer of control of WWIZ, Inc. The only possible basis for 
rejecting this evidence is that it was not worthy of belief. Clearly, it 


was material. 


If this evidence is not worthy of belief, the Commission is under an 
obligation to make findings as to why it should not be believed. Failing 
to do so, the Commission cannot reject the findings of the Hearing Ex- 
aminer and the evidence upon which such findings are based. 


On Page 22 of the Commission's Brief, four cases are cited, none 
of which support the determination of the Commission that there has 
been an unauthorized transfer of control and that as a consequence 
thereof the transfer of control and renewal of license applications should 
be denied. 


In Town and Country Radio, Inc., 15 Pike & Fischer RR 1035 (1960), 
Livingston was a stockholder, President and director of a company that 
desired to purchase Station KCLN, Clinton, Iowa. Livingston was acon- 
sultant for KCLN. A sales contract was concluded, after which, among 
other things, there was evidence of several recommendations by Living- 


ston to the station prior to the Commission's consent to the sale of Sta- 


tion KCLN. In one instance, Livingston spoke to an announcer about the 
handling of a particular program. The Commission concluded that there 
had been no unauthorized transfer of control of KCLN to Livingston in- 
asmuch as Livingston's conduct was viewed as primarily that of a per- 
son protecting an investment: 

"Viewed as a whole we regard Livingston's conduct 

prior to the Commission's approval of the assign- 

ment as essentially within the bounds of propriety 

inherent in his assumption of a dual role. We have 

not overlooked his request for daily financial re- 

ports, but find them reasonable under the circum- 

stances, especially since he had no control over sta- 

tion funds or financial policies. Neither can we criti- 
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cize his Supplying of various equipment items - sub- 
sequently paid for by the assignee - to the station, 

or his failure to demand payment for the other ma- 
terial and services rendered to the Station." (p. 1060) 


In Station KPAB, 6 Pike & Fischer RR 1137 (1951), Perkins, the 
owner of Station KPAB, was in serious financial difficulty and desirous 
of selling the station. Tish loaned the station money for operating ex- 
penses. Tish purchased the station, Perkins executing a bill of sale for 
most of his stock in the licensee corporation. For a period of two months 
Perkins was away from the city and had nothing to do with the owner- 
Ship, operation or control of the station, during which time Tish was 
conducting day-to-day operations. During Perkins’ absence an applica- 
tion for transfer of control was filed. Thereafter, Perkins was absent 
from the station for another period of four months during which Perkins 
had nothing to do with the control of KPAB or Laredo Broadcasting 
Company. The Commission found that Perkins not only physically de- 
parted from Laredo and literally abandoned the station and its control 
and operation, but placed that control and operation, without prior Com- 
mission consent, in the hands of persons then unknown to the Commis- 
sion. Tish, prior to Commission approval, supervised employees, hired 
and discharged personnel, collected accounts, made up deficits and 
generally exercised the rights and responsibilities of a broadcast li- 
censee, 


In Western Gateway Broadcasting Corp., 6 Pike & Fischer RR 1325 
(1951), Leighton individually and on behalf of his sister obtained oper- 
ating control of the licensee corporation and finally absolute control. 
The Commission excused this unauthorized acquisition of control stat- 
ing: 

"Although Leighton did acquire actual control of the 
corporation without the Commission's consent as re- 


quired in the Communications Act, it is not shown by 
a fair preponderance of the evidence that his conduct 
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in connection with these stock transactions was such 
as to affect adversely his character qualifications as 
an officer or stockholder in the corporation. With re- 
gard to the issue of Leighton's good faith in his deal- 
ings with the Commission, it does not appear that a 
wilfulness of purpose to deceive attended his failure 
to report the circumstances surrounding his acquisi- 
tion of control of the business. The fact that he in- 
formed the Commission promptly of each of the stock 
transactions involved in such acquisition would tend 
to negative any intent to perpetrate a fraud, as such." 
(p. 1340) 


In ABC- Paramount Merger Case, 8 Pike & Fischer RR 541 (1953), 
the Commission excused an unauthorized transfer of control stating: 


"We find it unnecessary to decide whether these 
transfers were technically voluntary or involuntary 
within the meaning of 881.321 and 1.323 of the Rules 
and Regulations. We do find that they were unlawfully 
consummated in violation of Section 310(b). However, 
we do not find the actions to have been wilful since 
they were accomplished as part of an immensely | 
complicated proceeding and were not intended to be 
concealed from the Commission or from anyone else. 
While we still cannot see why proper notice could 

not have been given the Commission, and cannot find 
that the parties properly carried out their responsi- 
bilities to the court or the Commission, we do not 
believe the circumstances warrant the conclusion’ 
that a grant of the applications is contrary to the | 
public interest, convenience, or necessity. In view 

of the difficult situation facing the parties, including 
the necessity of complying with a consent decree, 

and the lack of concealment, we shall not deny those 
applications."’ (p. 621) 


The cases cited in Footnote 12, Page 24 of the Commission's 
Brief involved situations wherein the stock of large companies was 
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held by numerous individuals and as a result owners of less than 50 
percent of the issued and outstanding stock were able to effect operat- 
ing control over corporations. None of these cases are applicable, in- 
asmuch as in the instant case there were only two stockholders, one of 
which owned 55 percent of the voting stock and the other 45 percent of 
the voting stock. 


On Page 33 of the Commission's Brief the Commission cited two 
cases. WLOX Broadcasting Company v. Federal Communications Com- 
mission, 104 U.S. App. D.C. 194, 260 F.2d 712 (1958), merely holds 
that a 1-1/2 percent stockholder who loans money to a corporation for 
which he receives 55 percent of the stock of the corporation as secur- 
ity is a principal of the Corporation. This decision has nothing to do 
with control over a corporation. The Journal, being a stockholder of 
WWIZ, Inc., admits that it is a principal of that company but denies 
that it has ever exercised control over it. 


In Heitmeyer v. Federal Communications Commission, 68 U.S. 
App. D.C, 180, 95 F.2d 91 (1937), this Court reversed the Commission 
Stating that evenif certainfacts could be found, there would have existed 
merely a possible danger of improper control. Similarly, there was, 
at most, a possibility that the Journal could have exercised a Slight de- 
gree of negative control over WWIZ, Inc. but there was no showing made 
that it ever attempted to do so. 


At the time of the Heitmeyer case, Section 402(c) of the Communi- 
cations Act required the Commission to file with this Court "'a full 
statement in writing of the facts and grounds for its decision as found 


and given by it."’ (p. 93) Speaking of the Commission's finding, this 
Court stated: 


"Taken as a whole, they cannot be said to constitute 
findings of fact such as are contemplated by the sta- 
tute. Necessarily, therefore, they provide a highly 
unsatisfactory basis for appeal and thus defeat the 
purpose of the statute; which is to inform the parties 
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and this court of the reasons for the Commission's 
action, with that high degree of certainty which ‘may 
properly be expected from a group of administrative 
experts such as constitute the Communications Com- 
mission. Boss et al. v. Hardee, 68 App. D.C. 75, 93 
F.2d 234, decided September 20, 1937." (p. 96) 


Itis respectfully submitted that the above-quoted language is equally 
applicable to the requirements of Section 405 of the Communications 
Act and Section 1.106(j) of the Commission's Rules insofar as these 
sections have been ignored by the Commission in failing to make a con- 
cise statement of the reasons for denying Appellants' Petitions For Re- 
consideration. 


The Heitmeyer case supports Appellants' position with regard to 
the arbitrary action of the Commission in rejecting findings of the Hear- 
ing Examiner: 


"In view of the fact that the Examiner made a cor- 


rect finding upon the point — among other well pre- 
pared findings — the Commission's finding cannot be 
regarded as other than arbitrary and capricious. 

* * * In this case it would have profited from a more 
careful consideration of those which the Examiner 
prepared." (p. 96) 


In view of the fact that the Commission has never before ruled 
that an unauthorized transfer of control of a licensee corporation has 
been effected because of facts approximating those in the instant case, 
the following language in the Heitmeyer case is pertinent: 


"In answering this question, we look first for 
some measure of financial qualification to guide 
us. We are referred to no rule or regulation of the 
Commission suggesting such a rigid standard. On 
such an important question we think the public is 
entitled to have the statute implemented by a regula- 
tion setting out clearly and concisely just what the 
Commission regards as a minimum standard of 
financial ability."’ (p. 98) 


* * x 
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"However, in the absence of a regulation, a common 
Sense view of prevalent business methods would seem 
to justify the use of such borrowed funds for the pur- 
pose, unless some circumstance, Special to the radio 
broadcasting industry, distinguishes it from others." 
(p. 98) 


* * x 


"The question then is whether the regulation im- 
posed — by implication at least — in this case was a 
reasonable one." (p. 100) 


The Commission's Brief cites (p. 46) Scripps-Howard Radio v. 
Federal Communications Commission, 89 U.S. App. D.C. 13, 189 F.2d 
677 (1951), cert. denied, 342 U.S. 830, in support of the Commission's 
action in denying the Appellants’ Petitions For Reconsideration. In 
this case, this Court stated: 


"The evidence fully supports the basic findings upon 
which the comparison rests." (p. 683) 


Rather than supporting the position of the Commission, Scripps- 
Howard Radio supports the position of the Journal. The Court stated 
at Pages 680-681: 


"As to the question whether adequate compara- 
tive findings were made, Johnston Broadcasting Co. 
v. Federal Communications Commission, supra, 86 
U.S. App. D.C. at page 46, 175 F.2d at page 357, sets 
forth certain requirements which cover this and other 
points. Each of these was met. As we subsequently 
point out, the reason for the final conclusion in favor 
of the Cleveland Company is Clearly stated; this con- 
clusion is a rational one from the basic findings; the 
latter are quite sufficient in number and substance 
to support the conclusion; the ultimate facts are ra- 
tional inferences from the basic factual findings; and 
the latter find substantial support in the evidence un- 
der the rule as recently stated by the Supreme Court 
in Universal Camera Corp. v. N.L.R.B., 1951, 340 
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U.S. 474, 71S. Ct. 456. The final conclusion is shown 
clearly enough to have been reached upon a composite 
consideration of the findings indicating the differ- 
ences. In sum, the principles set forth in Johnston 
Broadcasting Co. v. Federal Communications Com- 
mission, supra, were followed in all material and 
substantial respects." 


The Commission's Decision, as stated in the Journal's Brief, did 
not follow the requirements of Johnston Broadcasting Co. v. Federal 
Communications Commission. The Commission's Brief does not even 
contend that the Decision adhered to the requirements of Johnston 
Broadcasting Co. Furthermore, unlike Scripps-Howard, the evidence 
in the instant case does not support the basic findings contained in the 
Commission's Decision. 


The Commission (p. 46) also relies on Radio Station KFH Co. v. 
Federal Communications Commission, 101 U.S. App. D.C. 164, 247 F.2d 


570 (1957). In that case, this Court stated: 


"In its final decision the Commission said: , 
"We have considered the disputed rulings of the Ex- 
aminer and herewith approve them. We have ex- 
amined each of the parties' exceptions. Those that 
have been granted, either in whole or in part, are 
reflected in the following changes or modifications 
of the Initial Decision (see par 2); the others, or the 
portions not so granted, are denied either for rea- 
sons Set out in the decision, or as contrary to the 
record, or as requesting the inclusion of material 
already adequately reflected by the decision, or as 
lacking in the specificity required by Section 1.854, 
or as having no decisional significance here.' 


"Section 8(b) of the Administrative Procedure 
Act provides: '* * * The record shall show the rul- 
ing upon each such finding, conclusion, or exception 
presented. All decisions * * * shall * * * include a 
statement of (1) findings and conclusions, as well as 
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the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof.’ 5 U.S.C.A. §1007(b). The 
Commission's Rule 1,857 provides: '* * * The final 
decision shall contain findings of fact and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented 
on the record; shall contain a ruling on every rele- 
vant and material exception filed and the appropriate 
rule or order and the sanction, relief or denial thereof.’ 
47 C.F.R. §1.857 (1953). 


"In a petition for rehearing, KFH urged that the 
Commission's statement of reasons was inadequate. 
The Commission denied the petition, quoting Peters- 
burg Television Corporation, 10 RR 567, 584s, where 
the Commission had said in response to a similar 
contention: 'Here we point out that we carefully con- 
sidered each of the parties’ exceptions, that our deci- 
sion reflects that consideration, and that accordingly, 
the procedure is consistent with all applicable laws 
and regulations. See N.L.R.B. v. State Center Ware- 
house & Cold Storage Co. [9 Cir.], 193 F.2d 156; 
N.L.R.B. v. Sharples Chemicals [6 Cir.], 209 F.2d 
645." 

* OK 

"Though a specific ruling on each minor exception 
is not indispensable, the parties and the court should 
not be left to guess, with respect to any material is- 
sue, or to any group of minor matters that may have 
cumulative significance, which of several alternatives 
the Commission had in mind. It should make the basis 
of its action reasonably clear. We cannot find that it 
did so here. Its statement of reasons comes to little 
more than this: For one reason or another, all the 
exceptions not granted are overruled. This court must 
therefore remand the case to the Commission. Balti- 
more & O. R. Co. v. United States, 3 Cir., 201 F.2d 
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795, 797-800; State Corp. Commission of Kan. v. Fed- 
eral Power Commission, 8 Cir., 206 F.2d 690, 723." 
(pp. 572-573) 


The KFH case requires the Commission to state its reason for 


ruling upon all of the exceptions. Both Section 405 of the Communica- 
tions Act and Section 1.106(j) of the Commission's Rules and Regula- 
tions require the Commission to give the reasons for denying petitions 


for reconsideration. The Commission failed in this requirement as 
completely in the instant case as it did in the KFH case, The Journal 
can only guess as to why the Commission refused to make findings as 
to the bulk of the evidence regarding control of WWIZ, Inc.; why the 
Commission made findings not supported by the evidence; why the Com- 
mission made findings contrary to the evidence; and why the Commis- 
sion ignored and failed to follow the findings of the Hearing Examiner. 
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(i) 


COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 


The first six questions presented as agreed to in the Prehearing 
Stipulation are accurately set forth in the brief of appellant The Lorain 
Journal Company. Appellants WWIZ, Inc. and Sanford A. Schafitz 
reserved in the Prehearing Stipulation the right to raise a seventh 
question, which is accurately set forth as Question 7 in their State- 


ment of Questions Presented. 


However, Question 6 as set forth by appellants WWIZ, Inc. and 


Sanford A. Schafitz varies from the question agreed upon in the Pre- 


hearing Stipulation. As set forth in the Prehearing Stipulation that 


question was: 


Whether the Commission erred in failing to find that 
a grant of the renewal of license of Station WWIZ and 
transfer of control of WWIZ, Inc. were in the public 
interest. : 


The italicized material has been omitted from the statement of this 


question which appears in the brief of WWIZ, Inc. and Schafitz. 


In view of the contentions made in the brief of WwwIlzZ, Inc. and 
Schafitz, their version of that question is accurate, and the version 
set forth in the Prehearing Stipulation and in the brief of The Lorain 
Journal Company is no longer accurate. See Point I of the Argument, 


infra. 


(iii) 
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Record As a Whole and Must be Affirmed 


CONCLUSION 


TABLE OF AUTHORITIES 


Cases: 


*Federal Communications Commission v. Allentown 
Broadcasting Corp., 349 U.S. 359 (1955) 


Statutes: 


Communications Act of 1934, as amended, 
47 U. S. C. 151, et seq.: 
Section 310(b) 


* Cases or authorities chiefly relied upon are marked by asterisks. 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,955 
THE LORAIN JOURNAL COMPANY, _ Appellant, 


v. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee, 


ELYRIA-LORAIN BROADCASTING COMPANY, __Intervenor. 


No. 18,957 


WWIZ, INC., and SANFORD A. SCHAFITZ, —_ Appellants, 
Ve 

FEDERAL COMMUNICATIONS COMMISSION, Appellee, 

ELYRIA-LORAIN BROADCASTING COMPANY, __Intervenor. 


Appeal from Orders and Decisions of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Intervenor, Elyria- Lorain Broadcasting Company (hereinafter 
sometimes referred to as WEOL), believes that the Statements of 
the Case contained in the brief of appellants WWIZ, Inc. and Sanford 
A. Schafitz (hereinafter sometimes collectively referred to as WWIZ) 
and in the brief of appellant, The Lorain Journal Company (here- 
inafter referred to as the Journal), do not set forth the facts necessary 
for the proper consideration of this proceeding by this Court. Both 


briefs have relied heavily on contentions that the decisions under 
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review are not based upon substantial evidence in the record as a whole, 
Nevertheless, their Statements of the Case set forth only those facts of 
record which tend to support their positions, and they have largely 
ignored those facts which support the Commission's ultimate findings 


and conclusions. 


Counsel for intervenor have been permitted to review the Counter- 
statement of the Case which appears in the brief of the Commission. 
Rather than unduly burden this Court with a repetition of the material 
contained therein, intervenor adopts and subscribes to the Counter- 
statement of the Case presented by the Commission. It is believed 
that the Commission's Counterstatement provides a more accurate and 
complete statement of the evidence of record for the purposes of 
determining whether the Commission's decisions find support in the 


record as a whole. 


Intervenor wishes to emphasize just a few specific matters which 
bear particularly on the contentions urged in this brief. Intervenor is 
the licensee of Standard Broadcast Station WEOL and Station WEOL- 
FM, Elyria, Ohio. Alleging standing as the result of additional econ- 
omic injury which would flow from a grant of the application to transfer 
control of Station WWIZ to the Journal, intervenor filed a Petition to 
Deny that application (R. 1383-1398), and was thus at least partially 
responsible for the Commission's determination to conduct a hearing 


on that application, as well as others (R. 88-95). t 


At no time during the proceedings before the Commission did the 
intervenor take any position with respect to those issues which did not 


bear directly on the applicants’ request for approval of the transfer of 


.—— 


1 omen meee 
The Commission's determination that intervenor does possess the required 
standing (R. 92-93) has not been challenged in these appeals. 
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control of WWIZ, Inc. from Schafitz to the Journal. Intervenor's par- 
ticipation was limited to those aspects of the proceeding which had to 
do with the matter of the unauthorized transfer of control of the licens- 
ee of the Journal; it adduced no evidence and took no position with 
respect to the other matters involved which were related to the ques- 
tion of the renewal of license of Station WWIZ (see R. 628, 681- 682, 
1061-1062, 1065, 1093, 1233-1234). Intervenor's participation in these 
appeals will be similarly limited. 


The application for Commission approval of the transfer of control 


of WWIZ, Inc. was made on the usual FCC Form 315 (R. 1319- 1374), 
which contains three separate parts. One part is completed and exec- 
uted by the transferor, in this case Sanford Schafitz. The second part 
is completed and executed by the licensee, in this case WWIZ, Inc. The 
third part is completed and executed by the transferee, in n this case the 
Journal 2 


After the Commission issued its final Decision denying the appli- 
cation for approval of the transfer of control and denying the applica- 
tion for renewal of license of Station WWIZ (R. 1154-1184), both appli- 
cants, Schafitz and the Journal, filed petitions for reconsideration 
(R. 1190-1210, 1211-1230). The Journal urged the Commission to 
reverse its decision and to grant approval of the transfer of control, 
as well as to renew the license. WWIZ, on the other hand, requested 
only that the Commission reverse its decision with respect to the 
renewal of license. Although it agreed with the Journal that no unau- 
thorized transfer of control had taken place (R. 1235), it recognized 
that this question was ''*** essentially one of fact and fair inferences 
to be drawn from the facts" (R. 1238). Even more significant for the 
purposes of these appeals, the WWIZ Petition for Reconsideration set 
forth various steps which had been taken subsequent to the issuance of 


the Commission's Decision which purportedly removed any appearance 


2As a practical matter, since the transferor must control the licensee, the 
application may be considered as containing two separate portions, one to be 
completed by the transferor and the other by the transferee. 
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of de facto control by the Journal over the affairs of the station or the 
licensee. It stated further (R. 1245): 


Sanford Schafitz has authorized counsel to state that 
he has no further interest in selling his controlling 
stock to the Lorain Journal and recommends that the 
petition for reconsideration of the decision disallow- 
ing said transfer filed by the Lorain Journal be denied. 


Thus, WWIZ in terms opposed the Journal's request that the Commis- 
sion reconsider its Decision denying approval of the transfer of control 
of WWIZ. 


In its Reply to the Opposition of the Broadcast Bureau to its Peti- 
tion for Reconsideration (R. 1302-1308), WWIZ took the following posi- 
tion, which also bears directly on the issues of these appeals (R. 1303): 


It is the position of WWIZ, Inc. and Sanford Schafitz 
individually that no de facto control of WWIZ, Inc. 
ever took place. It may well be, however, that the 
evidence of record in this case (and upon which the 
Commission relied to support its conclusion that 

de facto control actually passed to the Journal) will 
support a conclusion that there was an attempt on 

the part of the Lorain Journal to gain de facto control. 


It is for this reason -- to allow the Commission a 
middle ground in the selection of its remedies -- that 
a notation was made in the licensee's petition for 
reconsideration that Sanford Schafitz no longer has 
any interest in selling his controlling stock in WWIZ, 
Inc. to the Lorain Journal. 


Since the Commission denied the Petitions for Reconsideration of 


both appellants (R. 1309-1311), there was no occasion for it to take any 


action concerning the application for transfer of control in light of 
Schafitz' stated unwillingness to prosecute that application further. 
Since the application had been denied, it would have been a futile gesture 


for the Commission to dismiss it. 


5 
STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and Commission regulations are set 
forth in the Commission's Brief. 


SUMMARY OF ARGUMENT 
I. 


The appeal of the Journal, Case No. 18, 955, has been rendered 
moot by the formal declaration by Schafitz that he no longer intends 
to sell his remaining stock in WWIZ to the Journal. Applications 
before the Commission for approval of a transfer of control require 
three signatory parties, the transferor, the licensee (controlled by the 
transferor), and the transferee. Since the grant of such an application 
by the Commission merely gives permission to the parties to consum- 
mate the transfer of control, and does not require that the transfer 
take place, the Commission invariably dismisses such applications if 
one of the applicant parties indicates an unwillingness to proceed 


further. 


In this case such an announcement was made by Schafitz after the 


Commission had already denied the renewal of license of Station WWIZ. 
Consequently, the Commission had no occasion to dismiss the transfer 
of control application. That intention has been reiterated by Schafitz 
before this Court. Consequently, if the matter of the transfer of control 
were remanded to the Commission by this Court, no further proceed- 


ings with respect thereto could take place. 


The only standing of the Journal to appeal the Commission's deci- 
sion lies in its status as an applicant to acquire control of WWIZ. Since 
that status has ceased to exist, it no longer has any right to challenge 
the Commission's decision before this Court. To the extent that it is a 
minority stockholder in WWIZ, its interests are fully protected in the 
appeal of WWIZ, which does not challenge the denial of the transfer 


of control. 
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II. 


Intervenor's participation before the Commission and before this 
Court is limited to urging that a grant of the application for approval 
of the transfer of control would not Serve the public interest. If this 
question should be reached despite the contentions of intervenor that 
Case No. 18, 955 has become moot, it is clear that the Commission's 
determination that an unauthorized transfer of control to the Journal 


has taken place, and that the instant application to transfer control to 


the Journal must be denied should be affirmed. Appellants’ principal 


challenge to the Commission's determination is that its ultimate find- 
ings and conclusions are not based upon substantial evidence in the 
record as a whole. The Examiner himself, on whose Initial Decision 
appellants rely heavily, noted that the evidence would support either a 
conclusion favorable to the appellants or adverse to the appellants. 
The Commission's reversal of its Examiner was fully explained, with 
reference both to the Examiner's views and those basic facts which led 
the Commission to reach a contrary conclusion. The facts, for the 
most part, are undisputed, and the demeanor of witnesses was of no 
significance below. The essential differences between the Examiner 
and the Commission lie in their respective evaluations of the signific- 
ance to be accorded certain evidentiary facts. Appellants have failed 
almost entirely to refer to the unchallenged evidence which supports 
the Commission's ultimate findings and conclusions. They have failed 
to demonstrate that the record as a whole does not support the Com- 
mission's Decision. Neither have they established that they were in 
any way improperly affected by the Commission's findings with respect 
to the background of antitrust violations by the Journal and its prior 
disqualification as a broadcast licensee. The Commission expressly 
relied on this background as establishing a motive for the Journal's 
acquiring de facto control over WWIZ without seeking Commission 


approval in advance. 
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ARGUMENT 
I. The Appeal of the Lorain Journal Company Has Been 


Rendered Moot and Case No. 18, 955 Should Be 
Dismissed 


These appeals challenge two separate determinations of the Com- 


mission, both of which were made in the decisions under review. In 
those decisions the Commission (1) denied the application of Schafitz 
and the Journal for approval of the transfer of control of WWIZ, Inc. 
to the Journal, and (2) denied the application for renewal of the license 
of Station WWIZ (R. 1180-1181). The proceeding before the Commis- 
sion involved several applications, two of which separately requested 
approval of the transfer of control and the renewal of license. Events 
of record which have occurred subsequent to the Commission's final 
Decision have established beyond any doubt that the application for 
transfer of control, as distinguished from the application for renewal 
of license, could not be acted on by the Commission even if this Court 
were to reverse. Any determination made by this Court with respect 
to that application would have no purpose whatsoever, since it is an 
application which could not be considered by the Commission if the 


case were remanded to it. 


All applications for Commission approval of the transfer of control 
of a broadcast licensee require two applicants -- the transferor and the 
transferee. If, at any stage prior to Commission action on such an 
application, one of the two parties indicates to the Commission that it 
no longer wishes to proceed with the proposed transfer of control, the 
Commission invariably dismisses the application. Obviously, it would 
be an exercise in futility for the Commission to process and act upon 
an application when one of the essential parties has indicated that it 
will not utilize such authority as the Commission might grant. The 
grant of approval by the Commission for a transfer uf control, it must 


be remembered, does not require any action from the applicants. It 
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is permissive in the sense that after it is granted the parties have 45 
days within which to consummate the transfer of control, and if they do 
not do sothe situation remains as it was. The Commission has adopted, 
therefore, an unvarying policy of dismissing transfer of control applica- 
tion or assignment of license applications where either of the parties 


to the application states its unwillingness to proceed further. 


Schafitz, the transferor in this proceeding, has unequivocally 
stated that he would not proceed further to sell his remaining stock in 
WWIZ to the Journal. This position was first announced formally to the 
Commission in the Petition for Reconsideration filed on behalf of 
WWIZ (R. 1245). His counsel announced in that formal document 


filed with the Commission that he had been authorized to state that 


Sanford Schafitz has no further interest in selling his controlling stock 
to the Journal.° 


In the same Petition for Recansideration, WWIZ pleaded with the 
Commission to renew the license of Station WWIZ (R. 1245), However, 
it did not request that the Commission reverse its decision denying 
approval of the transfer of control to the Journal. On the contrary, it 
expressly requested that the Commission deny the Journal's Petition 
for Reconsideration, which requested approval of the transfer of control 
(R. 1245). No clearer statement could be made of Schafitz' intention 
not to proceed further with the sale of his stock to the Journal. 


The Commission denied both Petitions for Reconsideration 
(R. 1309-1311), thereby depriving WWIZ of any further broadcast pri- 
vileges, since it had denied the application for renewal of license of 


Station WWIZ. Since there was no license, the matter of the transfer 


3h WWIZ's Reply to Opposition of Broadcast Bureau to Petition for Recon- 
sideration, it repeated the statement that Schafitz no longer has any interest 
in selling his controlling stock to the Journal (R. 1303). 
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of control was no longer of any significance, and the Commission had 
no occasionto act formally in response to Schafitz' announced unwilling- 
ness to proceed with the transfer of control by dismissing the applica- 


tion for approval of the transfer of control. 


In their brief filed in this Court, appellants WWIZ ahd Schafitz 
have again reiterated Schafitz' unwillingness to proceed with the sale 
of his stock to the Journal (Br. pp. 8, 22). That brief refers toSchafitz' 
statement that he has no further intention of selling his stock to the 
Journal and to his urging the Commission to reject the transfer of 
control application as "most important" and "accomplished, irrevocable 
facts" (Br. p. 22). 


Possibly even more significant is the fact that the Statement of 


Questions Presented in the WWIZ brief varies from the questions 
agreed upon in the Prehearing Stipulation. The WWIZ statement of 
Question 6 omits any reference to the transfer of control application 

in questioning whether the Commission erred in failing to find that the 
renewal of license would be in the public interest. As agreed upon in 
the Prehearing Stipulation this question referred both to the renewal 
application and to the transfer of control application. Nor do the Ques- 
tions Presented by WWIZ anywhere else challenge the Commission's 
denial of the transfer of control application. There could be noclearer 
expression of Schafitz' unwillingness to proceed with the transfer of 
control and of his belief that the entire matter of the transfer of control 
is moot than his affirmative deletion of this previously agreed upon 
question. Since the Commission could not and would not compel 
Schafitz to sell his stock to the Journal, the present posture of this 


proceeding is that there is no reason for any further consideration of 
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the transfer of control application,“ 


Since further consideration of the transfer of control application 
has been rendered moot, the appeal of the Journal, Case No. 18, 955, 
must be dismissed as moot. The Journal's standing to participate in 
this appeal is based exclusively on its status as an applicant before 
the Commission. The only reason why it was permitted to participate 
in the proceeding before the Commission is that it was an applicant to 
acquire control over WWIZ, Inc. Although it has at all times since 
the inception of this proceeding been a stockholder in WWIZ, Inc., its 
status as a minority stockholder would not have entitled it to separate 
participation in the Proceeding before the Commission. To the extent 
that its interests as a minority stockholder might have been affected 
by consideration of the application for renewal of license of Station 


WWIZ, its interest was fully represented by the licensee itself. 


The situation before this Court is completely analogous. Although 
the Journal argues that the Commission erred in denying the renewal 
of license as well as in denying approval for the transfer of control, 
it would not be permitted to appeal or appear separately from the cor- 
porate licensee were it not for its status as an applicant to acquire 


control of WWIZ, Inc. To the extent that the renewal matter is properly 


*The matter of the mootness of this aspect of the proceeding could not reason- 
ably have been raised at any earlier stage. Although Schafitz’ unwillingness to 
proceed with the transfer of control was announced to the Commission before 
these appeals were instituted, counsel for Schafitz and WWIZ agreed, in con- 
nection with the Prehearing Stipulation, that one of the issues presented was 
whether the Commission erred in failing to find that a grant of the transfer of 
control was in the public interest (see Prehearing Stipulation, p. 2). At that 
point, a doubt was raised whether Schafitz would adhere to his position that he 
was unwilling to proceed with the transfer of control. It was only upon the filing 
of the Brief of WWIZ that it became certain that Schafitz no longer wishes to 
proceed with the transfer of control. 
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before this Court, it may be considered as part of the appeal of WWIZ 
in Case No. 18, 957. Clearly, if at the time these appeals were insti- 
tuted, only the renewal matter had been in issue, the Journal would not 


have had standing and would not have been permitted to file a separate 


appeal. For these reasons the appeal of the Journal, Case No. 18, 955, 


must now be dismissed. 


II. The Commission's Determination That There Had 
Been an Unauthorized Transfer of Control Is 
Supported by Substantial Evidence in the Record 

As a Whole and Must Be Affirmed. 

Throughout the entire course of this proceeding, intervenor has 
participated only with respect to the application to transfer control of 
WWIZ, Inc. from Schafitz to the Journal. Its Petition to Deny (R. 1383- 
1398) raised issues only with respect to that application. Its participa- 
tion in the hearing was also limited to matters which bore only on that 
application, and in its Proposed Findings and Conclusions (R. 628, 
681-682), its Exceptions and Brief in Support Thereof (R. 1061-1062, 
1065, 1093), and its Opposition to the Petition for Reconsideration of 
the Journal (R. 1233-1234), it has limited its contentions to those 
which support its position that the application for transfer of control 
must be denied. At no time has intervenor taken an expressed position 
with respect to the remaining issues in the proceeding, and particularly, 
it has taken no position on whether the application for renewal of license 
of Station WWIZ should or should not be granted. 


The fact that intervenor has similarly limited its participation in 
these appeals results solely from the fact that propriety dictates such 
action in light of intervenor's posture during the long pendency of this 
proceeding before the Commission. The fact that intervenor does not 
address itself to the question of the renewal, or, more particularly, to 
the nature of the sanction if any, which the Commission should impose 
because of the unauthorized transfer of control in addition to denial of 


the transfer of control application, should not be interpreted as a tacit 
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expression of any view on this question. This is a matter upon which 
intervenor has taken no position, and its silence should not be cons- 


trued as indicating a substantive position on the question. 


Similarly, intervenor's failure to address itself to the effect of 


the changes in the corporate structure and operation of WWIZ, Inc. 


set forth in the WWIZ Petition for Reconsideration must not be cons- 
trued as lending support either to the position of WWIZ or to that of the 
Commission with respect to the matter of whether the renewal of 


license should or should not be granted. 


On the other hand, intervenor does vigorously urge that the Com- 
mission's determination with respect to the transfer of control was 
sound and must be affirmed. If the position advanced in Point I of this 
brief is adopted, as intervenor believes it must be, the remainder of 
this brief will have been rendered superfluous. If, however, for any 
reason the application for transfer of control is not considered to be 
a nullity and if Case No. 18, 955 is not dismissed, intervenor urges 
that the Commission's determination to deny the application for trans- 


fer of control must be affirmed. 


Both appellants challenge this determination of the Commission 
primarily upon the ground that the Commission's findings of ultimate 
fact and conclusions do not find substantial support in the record as a 
whole. The brief of the Commission sets forth in some detail the 
nature of the evidence on which the Commission relied in determining 
that there had in fact been an unauthorized transfer of control from 
Schafitz to the Journal in violation of Section 310(b) of the Communica- 
tions Act of 1934, as amended. It would be unduly repetitious if that 
material were also set forth in this brief. The essential point which 
is totally ignored in both of appellants’ briefs is that there is a great 
deal of evidence in the record which supports the Commission's view 
of the facts. 


That this is so is dramatically established by the Initial Decision 
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of the Hearing Examiner (R. 967-998), who, it must be remembered, 
recommended that the transfer of control application be granted. Both 
the Journal (Br. pp. 28-31) and WWIZ (Br. p. 14) place great emphasis 
on the fact that the Examiner rendered an Initial Decision favorable to 
them. Yet reference to that Initial Decision clearly establishes that 


the Examiner himself considered the case to be very close. 


In the Conclusions of the Initial Decision, the Examiner first 
concisely summarized those facts which, in his judgment, formed the 
background against which the ultimate question had to be decided. He 
then stated (R. 989): 


It is apparent that on November 12, 1958, when the 
parties entered into the various contracts effectuating 
their arrangement, the Journal had succeeded in 
freezing the corporate structure in its initial form 
for a period of 3 years, and in insuring itself con- 
tinuing scrutiny of the corporate books. These: 
results might be construed as tending to demons- 
trate the acquisition by the Journal of effective. 
control of the corporate operations, or merely illus- 
trating the steps taken by a substantial minority 
owner to safeguard its investment. Which of these 
alternatives was the true intent of the parties must 
be determined from the actual results which flowed 
from the transaction. 


There then follow six paragraphs of closely reasoned analysis of the 
facts of record which led the Examiner to conclude that no de facto 
transfer of control had taken place (R. 989-991). 


The language from the Initial Decision quoted supra shows that 


the Examiner himself believed that the evidence could properly support 
either conclusion. He reached one conclusion; the Commission reached 
a contrary conclusion. The Commission's reasons for reaching a con- 
clusion contrary to that of its Examiner are carefully stated in its 
Decision (R. 1176-1179). These reasons, which are fully described 

in the Commission's brief, are all supported by reference to facts of 


record. Indeed, with respect to most of these facts there is no serious 
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dispute. To some extent appellants challenge the significance accorded 
these facts by the Commission,” and to some extent the facts relied 
upon by the Commission are totally ignored in appellants’ presenta- 
tions,® but the critical consideration is that there are facts which 
support both possible conclusions. Intervenor respectfully submits 
that the great preponderance of the evidence supports the ultimate 
findings and conclusions reached by the Commission, and that the 
conclusions of the Examiner are contrary to the bulk of the evidence. 
In any event, however, the question is at least a close one, and the 
Commission's judgment would have to be sustained even if this Court, 
if it were sitting as the original trier of fact, might reach a contrary 
conclusion. In Federal Communications Commission v. Allentown 
Broadcasting Corp..,. 349 U.S. 358 (1955), the Supreme Court, consider- 
ing a not dissimilar situation, held that the Court of Appeals had com- 
mitted error in a case in which it had analyzed the evidence before the 
Commission, and on the basis of the evidence, agreed with the Examin- 
er and overruled the Commission, even though there was substantial 
evidence considering the whole record that had to be weighed pro and 
con (see 349 U.S. at 363-364). 


Actually, the heavy reliance placed on the Examiner's conclusions 
by the appellants herein is even more misplaced than the heavy reliance 
placed on the Examiner's opinion by the appellant in the Allentown 
case. For at least in Allentown there was a colorable argument that 


the Examiner's conclusions took into account the demeanor of the 


Pe g., the Journal's assertion (Br. p. 24) that requirements that checks bear 
two signatures (in this case at least one of these had to represent the Journal's 
interest), that a two-thirds vote of the stockholders is necessary to mortgage 
corporate property and to amend the Code of Regulations, and that contracts for 
employment of executive personnel must be approved by the Board of Directors 
“are not uncommon." This statement is apparently intended to challenge the 
Commission's reliance on these factors, in the total context of the circumstances 
of this case, as reflecting the defacto control by the Journal, although whether 
such devices are or are not common does not indicate where "control" rests in 
such a situation. 

6 E.g., neither appellant refers in any way to the Commission's unchallenged 
finding (R. 1162-1163, 1178) that the Journal provided WWIZ with its initial 
operating capital and the cost of constructing the station. 
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witnesses and that the contrary conclusions of the Commission were 
reached without this aid. In the case at bar, it is clear that the differ- 
ence in result between tne Examiner and the Commission could not 
reflect information gained through observation of the demeanor of the 
witnesses. The Examiner himself, in the language quoted supra, made 
it abundantly plain that ‘his ultimate determination was based on "the 
actual results whnicn flowed from the transactions" between Schafitz 
and the Journal. The findings of basic fact in this respect made by the 
Examiner are not significantly different from those made by tne Com- 
mission. The statement of WWIZ (Br. p. 14) that the Commission, in 
order to reach a result contrary to the Hearing Examiner, had to sub- 
stitute virtually every factual finding with one of its own, is incorrect. 
Altnough the Commission did rewrite the basic findings with respect 

to the transfer of control, a comparison of its basic findings (R. 1156- 
1168) with those of tne Examiner (R. 970-979) reveals few, if any, 
instances in wnich actual factual determinations of the Examiner were 
rejected. The Commission emphasized certain facts wnicn the Examin- 
er apparently deemed to be of lesser significance, and it added certain 
facts wnich the Examiner believed not to be material. However, there 
is no apparent conflict between the Examiner and the Commission with 
respect to those things whicn occurred. There was, of course, a sharp 
difference between the Commission and the Examiner with respect to 
certain inferences to be drawn from the basic facts. But this is an area 
in which the Commission has complete power to substitute its judgment 


for that of its Examiner on the basis of the facts of record. 


An excellent example of this is presented by the Journal's list of 


findings by the Examiner concerning Schafitz' day-to-day responsibility 


for and supervision of the operation of the station which, it is alleged, 


were "disregarded" by the Commission (Br. p. 30). The Commission, 
however, expressly considered the significance of the Examiner's 
finding that "the actual conduct of the business and broadcast opera- 
tions of the station remained in Schafitz' hands" (R. 1178). It held that 


the facts relied on by the Examiner were of little significance because 
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Schafitz devoted little attention to the affairs of the station after the 
first six months, and none after May, 1960. These latter facts have 


not been disputed. 


Most typical of the kind of factual dispute which exists in this 
case is the matter of the payment of $3,000 as salary to Sanford 
Schafitz' brother, Leonard Schafitz. This matter was discussed by 
both the Examiner (R. 977, 990) and by the Commission (R. 1166, 1167, 
1177), In their Briefs, the Journal (pp. 11-12, 25) and WWIZ (pp. 7, 13) 
set forth a view of the facts similar to, but even less complete than, 
that of the Examiner. Thus, the Examiner mentioned the one instance 
in which Sanford Schafitz directed that a $3,000 check be issued to his 
brother for salary, that an employee of the Journal who was also work- 
ing for the station referred the matter to the Journal's principal stock- 
holder, that the check was not issued until the Journal's principal 
stockholder approved, and that it was sent with his unilateral reserva- 
tion that certain amounts might be deducted from the final price to be 
paid by the Journal for Schafitz's common stock (R. 977). In his Con- 
clusions, the Examiner noted that in all instances where the Journal's 
principal stockholder objected to an expenditure initiated by Schafitz, 
Schafitz' desires ultimately prevailed (R. 990). He noted that his aspect 


of the parties’ agreement was not inconsistent in theory with the con- 


cept of actual control resting in the Journal (ibid). 


The Commission's findings on this aspect of the case are some- 
what more complete. Thus, it found that the Journal's principal stock- 
holder had exercised close scrutiny over Schafitz' dealings with his 
brother over a period far longer than that involved in the Single matter 
of the $3,000 check. In July 1959 and in February 1960, the Commis- 
sion found, the Journal's principal stockholder had written to Schafitz 
concerning the terms of contracts for the employment of executives 
and setting forth in explicit terms the basis to be utilized in computing 
Leonard Schafitz' salary (R. 1167). Moreover, with respect to the 
$3,000 check, the Commission noted, as the Examiner had failed to do, 
that the Journal's employee actually wrote to Sanford Schafitz refusing 
to issue the check to Schafitz' brother until Sanford Schafitz discussed 
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the matter with the Journal's principal stockholder (ibid). 


In its Conclusions the Commission expressly considered the 
Examiner's view that the keeping of the station's books by the Journal 
staff, the requirement that every check bear the signature of a Journal 
representative, and the practice of the Journal staff of directing un- 
usual expenditures to the attention of the Journal's principal stockholder 
and withholding the issuance of checks until his approval was secured, 
did not show the passage of control, but was merely a device whereby a 
substantial minority stockholder could keep close scrutiny over the 
controlling stockholder's management of the business. In connection 
with its discussion of this matter the Commission noted that payments 
could be and were in fact held up when Journal employees felt that the 
Journal's principal stockholder should first approve (R. 1177-1178). 
The Commission's fuller discussion of the facts, none of which have 
been disputed, clearly establishes support for its conclusion that the 
device as utilized by the Journal went beyond "scrutiny,"! and amounted 


to control. 


It is oRyious that the difference between the Examiner's findings 
and those of the Commission does not relate to the credibility which 
each accorded to various witnesses. On the contrary, the Examiner 
assigned a different significance to various undisputed facts than did 
the Commission. The test which must be applied in deciding whether 
the Commission's decision should be sustained is one which requires 
that it must be measured against the whole record. Clearly, its 
reversal of its Examiner was justified when the record contained 
additional factual data which the Examiner had discounted, but which 
the Commission deemed clearly relevant. Even more significantly, 
this Court has not been provided by the appellants with an adequate 
basis for testing the Commission's determinations, since they have 
brought forth only those facts which they believe support their own 
versions of what occurred. There can be no doubt but that the Com- 
mission's ultimate conclusion that an unauthorized transfer of control 


had taken place was properly based on substantial evidence in the 


record before it. 


Both appellants object violently to the fact that the Commission 
made findings concerning the background of the Journal, insofar as 
that background included an injunction for vidlation of the 
Sherman Act as a result of activities directed towards suppressing 
competition in the dissemination of news and information, and that the 
Commission had in the past held the Journal not to be qualified to 
hold broadcast licenses because of these activities (R. 1157). The 


Journal urges that its background was not in issue insofar as its 


qualifications as a proposed transferee were concerned (Br. p. 33). 


WWIZ argues that this background must have figured strongly in the 
Commission's determination to deny the transfer of control (Br. pp. 17- 
18). Each presents a grossly inaccurate view of the reasons why the 
Commission made the finding, and the manner in which it was utilized 
in the Commission's Decision. At no time did the Commission hold that 
the Journal was disqualified to become a licensee, either because of 
this background or for any other reason. The purpose of the findings 
was clearly set forth. They provided an explanation for the devious 
manner in which control of WWIZ was in fact transferred to the Jour- 
nal. Were it not for the obvious problems and delay which would have 
resulted had the Journal applied to the Commission for approval of its 
acquisition of control of Station WWIZ when it first acquired aninterest 
in WWIZ, it could and probably would have forthrightly acquired a 
controlling stock interest. However, it was forced to mask its acquisi- 
tion of actual control because of those problems and delays. See R. 
1178-1179, at which the Commission expressly stated this reason for 
the significance of the Journal's background. Appellants have not ad- 
dressed themselves to this reasoning of the Commission. Nor have 
they supported their naked assertions that the background of the 
Journal was utilized or relied upon by the Commission in any other 


way. 
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CONCLUSION 


For the foregoing reasons, this Court should dismiss as moot the 
appeal in Case No. 18, 955. This action would eliminate as a question 
for further consideration the propriety of the Commission's denial of 
the application to transfer control of the licensee of Station WWIZ 
from Schafitz to the Journal. In any event, the Commission's decision 
to deny that application finds clear support in the record as a whole 
and is completely consistent with all applicable legal requirements. If 
Case No. 18, 955 is not dismissed as moot, the Commission's decision 


denying approval for the transfer of control must be affirmed. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission was arbitrary and capricious and 
erred as a matter of law in refusing to find, on the basis of the record 
as a whole, including the Findings and Conclusions of the Hearing 
Examiner, (a) that there was no understanding, agreement or plan 
whereby The Lorain Journal was to assume control of WWIZ, Inc., with- 
out Commission approval; (b) that no contracts or activities of The 
Lorain Journal were designed to be part of a plan to iseneter control 
of WWIZ, Inc. without Commission approval; and (c) that The Lorain 


Journal has not exercised control over WWIZ, Inc. 


2. Whether the Commission erred in finding that there was mis- 
representation or lack of candor in connection with Sanford Schafitz' 
applications for assignment of construction permit and for license for 


Station WWIZ in the light of the evidence and the issues. 


3. Whether the Commission erred in making Findings of Fact 
with regard to the "background of the Journal" in the light of the issues. 


4, Whether the Commission failed to make a concise statement 
of the reasons for the action taken in denying Appellants’ Petitions For 
Reconsideration as required by Section 1.106(j) of the Commission's 
Rules. | 


5. Whether the Commission acted erroneously, arbitrarily and 
capriciously in denying the application for renewal of license for Sta- 
tion WWIZ by its reliance in part on the technical violations with regard 


to logging and operator requirements. 


6. Whether the Commission erred in failing to find that a grant 


of the renewal of license of Station WWIZ was in the public interest. 


7. Whether the Commission erred in failing to reverse its denial 
of the license renewal application in view of the changed circumstances 
set forth in the Petition for Reconsideration filed by Appellants, WWIZ, 
Inc., and Sanford A. Schafitz. 
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Federal Communications Commission 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a decision and order of the Federal Com- 
munications Commission dated March 25, 1964, denying, inter alia, 
appellants’ application for license renewal of Station WWIZ and from a 
memorandum opinion and order of the Commission dated September 16, 
1964 denying appellants' petition for reconsideration (R. 1154-1184, 
1309-1311). This Court has jurisdiction pursuant to Section 402(b)(1)(2) 
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(3) and (6) of the Communications Act of 1934, as amended, 47 USC 
Sec. 402(b)(1)(2)(3) and (6) and Rule 37 of the Rules of this Court. Ap- 
pellants' Notice of Appeal in this Court was filed on October 16, 1964. 


STATEMENT OF THE CASE 


In June 1955, appellant, Sanford A. Schafitz, as an individual, 
filed an application for a construction permit for a new standard broad- 
cast station in Lorain, Ohio. The Federal Communications Commis- 
sion, after hearing, granted this application on May 7, 1958 (14 R.R. 
852). The station, WWIZ, went on the air on October 26, 1958 (R. 363). 


In July 1958 Schafitz was contacted by Harry Horvitz, president 
of appellant, the Lorain Journal Company. Horvitz, without disclosing 
his reasons, suggested a meeting (R. 118, 1407, 1695). Several months 
later, after an exchange of correspondence, a meeting was arranged 
for the first week in September 1958. It took place in Mr. Horvitz' office 
in Cleveland, Ohio (R. 521, 1414, 1696, 1702). 


As a matter of background it should be noted that Schafitz had an 
immediate need for approximately $55,000 to put WXTYV, a UHF televi- 
sion station located in Youngstown, Ohio, on the air. Schafitz' partner, 
Guy W. Gully, was to have furnished all of the capital for this TV ven- 
ture. However, Gully did not meet his contractual obligations and 
Schafitz was forced to look elsewhere for financing (R. 649- 665, 797). 


At the meeting between Horvitz and Schafitz, Horvitz indicated 
that the Lorain Journal would like to obtain an interest in Schafitz' new 
Station (R. 1414). Horvitz, however, was unwilling to pay the $55,000 
which Schafitz demanded for any minority interest in the station (R. 1418- 
1703). He suggested that one method whereby Schafitz might meet his 
requirements would be to form a corporation in which Schafitz would 
retain his majority interest in the common (voting) stock and raise the 


balance, either through a loan or through the issuance of preferred 


(non-voting stock) (R. 1418-19). Schafitz was attracted to this concept 
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and soon thereafter proceeded to organize a corporation along these 


lines. 


To this end Schafitz retained the services of a Youngstown, Ohio 
attorney named Theodore T. Macejko (R. 818-19). The original corpo- 
rate papers were prepared and executed on or before September 19, 
1958 and were filed with the Ohio State authorities on September 24, 
1958. On this date appellant, WWIZ, Inc., came into being. 


Prior to September 24, 1958, Macejko advised Schafitz that Ohio 
law required the appointment of a statutory agent for the corporation 
(R. 126-7). (Normally, such an agent is an attorney who practices in 
the area in which the corporation does business.) Schafitz had earlier 
utilized the services of a Lorain attorney named Meyer Gordon ina 
zoning matter. However, he lacked confidence in Gordon because he felt 
that he had been overcharged (R. 687-88). Accordingly, he asked Hor- 
vitz to recommend a lawyer to act as statutory agent for the new corpo- 
ration. Horvitz suggested the name of William C. Wickens, a Lorain 
attorney (R. 126-27). On September 19, 1958, Schafitz called on Wickens 
and asked him to serve as statutory agent. Prior to this no one had dis- 
cussed the possibility of serving as statutory agent with him. He agreed 
to so serve (R. 133-34, 205-06). 


On September 18, 1958 Schafitz filed with the Commission an appli- 


cation for approval of assignment of his license to WWIZ, Inc. He signed 
both as assignor and as assignee (the sole stockholder). This application 
disclosed that 200 shares of stock were authorized of which 110 would be 
issued to Schafitz and 90 would remain in the corporation. On September 
30, 1958 Schafitz mailed to the Commission copies of the Articles of In- 
corporation, Code of Regulations and By-Laws of WWIZ, Inc. 


Near the end of September, 1958 Schafitz sent copies of the corpo- 
rate papers to Horvitz. On October 15, 1958 the Commission approved 
the assignment (R. 566). Horvitz indicated dissatisfaction with certain 


of the provisions in the Articles of Incorporation, the Code of Regulations 
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and By-Laws (R. 1422-23, L.J. Ex. 3 and 4). He volunteered the serv- 
ices of Frank Kane, Esq., an officer of the Journal, to make suggestions 


as to what he considered appropriate amendments. 
Among the changes suggested were the following: 


1. That the preferred stock be deprived of voting rights, assigned 


a par value of $100.00 per share with a 6% cumulative dividend, and 


given preferred priority over common stock in the event of dissolution. 
It provided further that all dividends on preferred must be paid before 
any dividends on common could be paid, and that thereafter the two 


classes of stock would share equally in dividends. 


2. That the number of directors be fixed at three to serve three- 
year terms, two-thirds vote of the stock being required to remove a 


director. 


3. That checks were to bear two signatures representing the ma- 


jority and minority interests, respectively (R. 1469- 71, 1502). 


Schafitz indicated his acceptance of these amendments, and on 
October 22, 1958 the Lorain Journal paid WWIZ, Inc. a $5,000.00 de- 
posit or advance in anticipation of the purchase of preferred stock 
(R. 1428, 1474, 1686-87, 1705). 


On October 29, 1958, Schafitz entered into two contracts with 
WWIZ, Inc. The first provided that the corporation would issue all 200 
shares of common stock to him in exchange for his assignment of the 
construction permit. The second contract provided that the corporation 
was to pay Schafitz $15,000.00 in exchange for certain equipment and 
cash supplied by him to the station and to assume the balance of the pur- 
chase price on some of the equipment. These contracts were subse- 
quently approved at a board meeting held on November 12, 1958 (R. 565, 
801-02, 1210, 1685-86). 


The Lorain Journal entered into a contract with Schafitz on Novem- 


ber 12, 1958 whereby the Journal agreed to purchase 90 of the 200 shares 
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of common (voting) stock. The transaction was deferred until January 
28, 1959, so as to allow certain tax benefits to Schafitz (R. 1584, Comm. 
Ex. 3). On November 12, 1958 the Journal also purchased 200 shares 
of preferred stock at $100 per share $15,000 in cash was paid, the bal- 
ance having been previously advanced (R. 1428, 1474, 1686-87, 1705). 


All of the above transactions were reported to the Federal Com- 
munications Commission on November 25, 1958 (I. D. paragraph 16, 
R. 975). 


The Board of Directors, originally consisting of Schafitz, Horvitz 
and Wickens, met annually. Schafitz has regularly been elected presi- 
dent. The other officers have changed from time to time and were gen- 
erally balanced as to the Schafitz and Journal interests respectively. 
All votes of the board have always been unanimous (R. 1462- 66, Comm. 
Ex. 1). 


William G. Wickens, the third member of the three man board of 
directors, is a lawyer with a distinguished career in Ohio (R. 202- 04). 
He has, on occasion, done some legal work for the Lorain Journal (R. 
207) but this has generally been confined to particular cases (R. 244, 
1511). He is not a social friend of either Schafitz or Horvitz (R. 259). 
Horvitz originally suggested Wickens’ name as a director but it was 
Schafitz who actually made the choice, not Horvitz or any representa- 
tive of the Journal interests (R. 176, 1431-32). Wickens advised Scha- 
fitz that if he accepted the directorship it would be strictly as an im- 
partial director (R. 212-13). The Journal has never attempted to pres- 
sure Wickens into voting in a particular way (R. 228, 1657, 1693-94). 


The only time Wickens made any suggestion as to programming 
of the station his advice was ignored. (He indicated a dislike for rock 
and roll music, which characterized much of the station's musical fare 
(R. 225-28), 


Wickens wanted to resign as a director by 1961 because he felt he 
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was not being kept fully informed of the station's activities (R. 219). It 
was Schafitz — not Horvitz or anyone from the Journal — who persuaded 
Wickens to remain as a director after promising to keep him better in- 
formed (R. 220). He was replaced in 1964 by Schafitz attorney in 

Sharon, Pennsylvania (WWIZ, Inc. Petition for Rehearing). This, how- 


ever, was not due to any dissatisfaction with Wickens (R. 1436). 


The day-to-day operations of WWIZ were run by Schafitz or a 
station manager designated by him. As a matter of convenience and for 
economic reasons the bookkeeping and billing functions were set up and 
operated by Journal employees. This, of course, was a ministerial 
function (R. 610, 759, 1458-59). The auditor of the Journal, by agree- 
ment, served as Treasurer of WWIZ, Inc. without compensation (R. 1435, 
1643). 


Schafitz, or one designated by him, assumed full and complete 


control of the following functions: 


(a) Personnel: All employees were hired and fired by Schafitz 


(R. 485). Horvitz was once asked to evaluate a prospective manager 


(R. 1442) and on another occasion he suggested the name of a prospec- 
tive employee — which suggestion was rejected by Schafitz (R. 482, 
1440-41), 


(b) Programming: Schafitz controlled program policy completely 
(R. 487). Although some suggestions were made from time to time by 


Journal representatives, they were never followed (R. 1451-53). 


(c) Engineering and Physical Facilities: The station's electronic 
equipment, of course, had already been selected and was in use prior 
to the Journal's acquisition of a minority interest (R. 363, 1444-45). 
Horvitz wanted the studios located near the Journal's building in Lorain 
and went to considerable expense to have plans drawn up. Schafitz re- 
jected this suggestion and unilaterally signed a lease for a studio loca- 
tion in the Palace Theatre Building (R. 1445-47, 1587, 1673). 
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(d) Banking: Schafitz opened all WWIZ, Inc. bank accounts (R. 1452- 
53). Checks required two signatures, one from each of the two groups 
owning the stock (R. 312, 628, 840). Horvitz never refused to signa 
check proposed by Schafitz (R. 1693), although he balked at a $3,000.00 
payment to Leonard Schafitz, brother of the appellant, on the ground that 
he thought it to be excessive. He signed it however with'some misgiv- 
ings (R. 1460-61, 1687-90, 1710-13, Stip. Ex. 2). 


On May 2, 1961, Schafitz and the Journal entered into an agree- 
ment, subject to Commission approval, which called for the sale by 
Schafitz of his remaining 110 shares of common (voting) stock. This agree- 
ment was filed with the Commission on May 31, 1961 (Stip. Ex. 2). On 
June 5, 1961 an application for transfer of control of WWIZ, Inc. was 


filed with the Commission. 


The Intervenor, Elyria- Lorain Broadcasting Company (WEOL) 
petitioned the Commission to deny this application. On March 1, 1962 
the Commission designated for hearing the transfer of control applica- 


tion as well as WWIZ, Inc.'s license renewal application. After pro- 


tracted hearings, the Hearing Examiner issued his Initial Decision (R. 


967) granting each of the applications. 


Exceptions were filed by both the Broadcast Bureau and the 
Elyria- Lorain Broadcasting Company, and the Commission, after oral 
argument, reversed the Initial Decision and denied the applications 
(R. 1154) in a final decision dated March 31, 1964. 


Both the Lorain Journal and appellants filed timely petitions for 
reconsideration. The Journal's petition was addressed to both the 
license denial and transfer issues. Appellants’ petition was addressed 


solely to the denial of the license renewal application. 


In its petition for reconsideration appellants described a number 


of changed circumstances among which were the following: 


On February 28, 1962 WXTV in Youngstown, Ohio went off the air 
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permanently with the result that Mr. Schafitz no longer suffered the 


financial drain of this enterprise. 


Various steps were taken after the Commission's decision to re- 
move any appearance of de facto control by the Lorain Journal over the 
affairs of Station WWIZ or WWIZ, Inc. Among these steps were the 


following: 


1. William G. Wickens, who had resigned as a director, was re- 
placed by Chester B. Scholl, Esq., Schafitz' attorney in Sharon, Penn- 


sylvania for 10 years. He was Mr. Schafitz' nominee. 


2. All books and records of WWIZ, Inc. were removed from the 
custody of the Lorain Journal. 


3. Sanford Schafitz was designated as General Manager of Station 
WWIZ, as well as president of WWIZ, Inc. 


4. Checks no longer required the counter- signature of anyone 


connected with the Lorain Journal interests. 


5. Mr. Robert Stroupe was designated statutory agent for WWIZ, 


Inc. He was nominated by Mr. Schafitz. 


Appellant, Sanford Schafitz, stated that he had no further interest 
in selling his controlling stock to the Lorain Journal and recommended 
that the petition for reconsideration of the decision disallowing said 
transfer filed by the Lorain Journal be denied. In a memorandum 
opinion and order released September 18, 1964 the Commission denied 


each of the petitions for reconsideration (R. 1309). 


This appeal followed. 


1 Appellants in the instant appeal filed their notice of appeal on October 16, 
1964. The Lorain Journal appealed on October 15, 1964, No. 18,955. The ap- 
peals thereafter were consolidated pursuant to a joint motion of the parties. 


STATUTES AND REGULATIONS INVOLVED 


The Communications Act of 1934, 47 U.S.C. Sec. 151 et séq., as 


amended, provides in pertinent part: 


"Sec. 402(b) Appeals may be taken from decisions 
and orders of the Commission to the United States 
Court of Appeals for the District of Columbia in 
any of the following cases: 


(1) By any applicant for a construction permit 
or station license, whose application is denied 
by the Commission. 


(2) By any applicant for the renewal or modifi- 
cation of any such instrument of authorization 
whose application is denied by the Commission. 


(3) (6) 8 9% 


Sec. 405. After a decision, order, or requirement 
has been made by the Commission in any proceed- 
ing, any party thereto * * * may petition for re- 
hearing; and it shall be lawful for the Commission, 
in its discretion, to grant such a rehearing if suffi- 
cient reason therefor be made to appear. Petitions 
for rehearing must be filed within thirty days from 
the date upon which public notice is given of any de- 
cision, order, or requirement complained of. * * * 
The filing of a petition for rehearing shall not be a 
condition precedent to judicial review of any such 
decision, order, or requirement except where the 
party seeking such review (1) * * * (2) relies on 
questions of fact or law upon which the Commission 
has been afforded no opportunity to pass. The Com- 
mission shall enter an order, with a concise state- 
ment of the reasons therefor, denying a petition for 
rehearing or granting such petition, in whole or in 
part, and ordering such further proceedings as ‘may 
be appropriate. * * * Rehearings shall be governed 
by such general rules as the Commission may estab- 
lish, except that no evidence other than newly dis- 
covered evidence, evidence which has become avail- 
able only since the original taking of evidence, or 
evidence which the Commission believes should have 
been taken in the original proceeding shall be taken 
on any rehearing. * * *." 
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The rules and regulations of the Federal Communications Com- 


mission provide in pertinent part: 


"Sec. 1.106(j) 


The Commission or designated authority may grant 
the petition for reconsideration in whole or in part 
or may deny the petition. Its order will contain a 
concise statement of the reasons for the action 
taken * *K * Nay 


STATEMENT OF POINTS 


1. There was no unauthorized transfer of control; 
2. There was no lack of candor on the part of Schafitz; 


3. The Commission's finding with respect to the Lorain Journal 


were highly prejudicial to appellants; 
4. The technical violations were minor; 
5. The revocation of the license was an unduly harsh penalty; 


6. The Commission failed to give due consideration to the 
changed circumstances set forth in appellants' petition for reconsidera- 


tion; and 


7. The public interest requires a renewal of WWIZ, Inc.'s 


license. 
SUMMARY OF ARGUMENT 


1. There is no substantial evidence of record to show that any 
unauthorized de facto transfer of control of WWIZ, Inc. ever took place. 
The Commission failed to accord due weight to the Hearing Examiner. 


Even on the basis of the selective evidence relied upon by the Commis- 


sion in its final decision, there is no legal justification for a finding 


that a de facto transfer of control had taken place. 


2. The Commission's conclusion that Schafitz filed misinformation 
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and withheld other information in the assignment and license applica- 
tions was improper in that it was beyond the issues of the hearing and 


completely without evidentiary support. 


3. The Commission's findings with respect to the "background 


of the Journal" were both irrelevant to any issue in the proceeding and 
highly prejudicial to appellants, Schafitz and WWIZ, Inc., which have 
had nothing to do with the Journal except as a minority stockholder in 
WWIZ, Inc. 


4. The technical violations found by the Hearing Examiner were 
trivial and merely make-weight additional reasons for the license 
revocation. The Commission failed to follow its own standards in deal- 
ing with such infractions and, in any event, the grant of Schafitz' appli- 
cation for license renewal of WFAR in this same proceeding estops the 


Commission from questioning Schafitz' qualifications as a licensee. 
q g q 


5. The Commission in other similar cases has exacted a monetary 
forfeiture as a penalty rather than license revocation. Equal protection 
of the laws requires that the Commission deal with like offenses ona 
like basis. | 


6. The Commission failed to give due consideration to the changed 
circumstances set forth in appellants’ petition for reconsideration and 
did not even comment on the most important circumstance of all — 
namely, that Schafitz had no further interest in selling his stock to the 


Journal and recommended that the transfer application be denied. 


7. There is no evidence of record that WWIZ has failed to serve 
the public interest as required under the law. Having met this obliga- 
tion, the public interest requires that the license renewal application 


be granted. 
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ARGUMENT 
1. There was no de facto transfer of control. 


The question of whether there was an unauthorized transfer of 
control of station WWIZ from Sanford Schafitz to the Lorain Journal is 


essentially one of fact and fair inferences to be drawn from the facts. 


As the Commission's decision correctly states, "...(T)here has clearly 


been no transfer of control out of his hands in the sense that title to 
the majority interest has passed to another." The issue, then, is nar- 
rowed to whether or not de facto control passed "by virtue of special 


circumstances presented." 


The Commission's decision has equated discussions and negotia- 
tions with a meeting of the minds. Nothing in the record warrants this 
conclusion. In its order setting down the matter for hearing the Com- 
mission (R. 88) divided the transfer of control question into several 
"issues.'' These may be summarized as follows: 

(a) Whether there existed any agreement or under- 


standing to transfer control prior to November 
12, 1958; 


(b) Whether such agreement or understanding ex- 
isted on November 12, 1958; 


(c) Whether such agreement or understanding ex- 
isted on January 28, 1959; 


(d) Whether the activities of the Journal after its 
purchase of a minority interest were designed 
to effectuate transfer of control; 


(e) Whether control was, in fact, transferred to the 
Journal; and 


(f) Whether the Journal has exercised control, 


These "issues" basically merge in one central issue, namely, 
was there substantial evidence, based on the record taken as a whole, 
from which it could be reasonably concluded that an unauthorized de 
facto transfer of control of WWIZ, Inc. took place. 
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Certainly nothing whatsoever took place prior to November 12, 
1958 which would support such a conclusion. Until that date no agree- 
ment had been reached even as to the Journal's acquisition of a minority 
interest in WWIZ, Inc. On that date the Journal received 200 shares 
of preferred stock for which it paid a total of $20,000.00. This stock 
had no voting rights whatsoever, only preference in the distribution of 


dividends. No measure of "control" was involved in this transaction. 


The Journal also contracted to purchase 45% (90 shares) of the 
common (voting) stock on November 12, 1958. For tax purposes the 
delivery and payment were deferred until January 28, 1959. The Journal 
paid a total of $36,000 for this stock. This stock, of course, had voting 


powers but constituted a distinct minority interest in the corporation. 


The board of directors consisted of three persons, Schafitz, 
Horvitz and Wickens. Wickens was a disinterested third party. Votes 


of this board were always unanimous. 


From the record it is clear that the only functions served by the 
Journal were ministerial in character. For example, the Journal had 
custody of the corporate books and records and took care of the book- 
keeping and billing functions. Horvitz (of the Journal) insisted that 


checks should be countersigned by someone from the Journal though 


the record is clear that there was never an occasion where he refused 


to sign.” 


On the other hand, the record is clear that Schafitz ran the sta- 
tion in accordance with his own judgment. He selected the equipment, 
studio site and was solely responsible for the programming of the sta- 
tion. He rejected suggestions made by both Horvitz and Wickens. He 


hired and fired personnel and he alone made the determination as to 


5 On one occasion where Horvitz felt that a $3,000.00 check to Mr. Leonard 
Schafitz was unreasonable, he indicated his disagreement but, nevertheless, 
signed the check (R. 1460-61, 1680). 
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network affiliation. He decided, without consulting Horvitz, to join the 
National Association of Broadcasters. He selected counsel and consult- 


ing engineers on his own. 


The Commission brushed these factors aside and arbitrarily 
based its decision on selected bits and pieces of evidence — all ad- 
mittedly circumstantial in character. This is contrary to the teaching 
of this Court in Johnson Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 
175 F.2d 351. It is highly significant that the Commission, in order to 
reverse the Initial Decision of the Hearing Examiner, had to substitute 
virtually every factual finding with one of its own. Yet most if not all 
of these findings necessarily had to take into account the demeanor of 
witnesses and other factors that only the trier of fact is competent to 
fully evaluate. Accordingly, this case presents a situation similar to 
that in Universal Camera Corp. v. NLRB, 310 U.S. 474. 


The cases cited by the Commission in its decision do not present 
factual questions which are even remotely related to the instant pro- 
ceeding. Town & Country Radio, Inc., 15 RR 1035, 1057, contains the 
dicta quoted by the Commission, but, in the final analysis found only 
that 


"Livingston trod dangerous ground in becoming a 
somewhat aggressive consultant to the station at 
a time when he stood as a principal in a prospec- 
tive purchase." 


The Commission viewed Livingston's position merely, 
"as that of a person who had made up his mind to 
buy the station, but who felt that when and if the 
Commission approved the assignment, there would 
still be a going operation to buy." 


Obviously, the Lorain Journal's legitimate minority interest 


justified zfs limited participation in the financial affairs of WWIZ, Inc. 


In Station KPAB, 6 RR 1057, there was an extreme case of 


flagrant disregard of Section 310(b). There was an immediate 


consummation of the sale, a complete abandonment by the former owner, 
and a public offering of stock — all before Commission approval was had. 


There is no point of similarity to the instant proceeding. 


In the Western Gateway case, 6 RR 1325, it was found that a minor- 
ity stockholder had acquired control through the device of purchasing 
stock in the names of close relatives. Even so, the Commission validated 
the transfer despite the conceded transfer of control prior to authoriza- 


tion. 


The ABC-Paramount Merger case, 8 RR 541 (1953) involved a 
giant, publicly-held corporation, DuMont Laboratories, in which there 
was no majority stockholder. Paramount had all of the Class B com- 
mon stock and 2.4% of the Class A common stock. Dr. DuMont with 3% 
of the A common stock was the largest holder of that class. Paramount, 
through ownership of all of the B common stock, had a veto power as to 
any changes in the Articles, and By-Laws, and as to any mergers and 
sale of assets and franchises. Also, solely through its ownership of the 
B common stock, Paramount had the exclusive right to fill the positions 
of Secretary, Treasurer and Assistant Treasurer, and, originally, to 
elect one-half of the directors (later three out of eight). Paramount 
also had the potential to improve its position through voting of the Class 
A common stock. With two dissents, the Commission found that Para- 
mount controlled DuMont Laboratories for the purpose of the former 
multiple ownership rules and for the purpose of Section 310(b) of the 
Act. The Commission validated the transfer. The disparity in the size 
of WWIZ, Inc. and Paramount-ABC makes any further comparisons 


absurd. 


In the Press Union Publishing Co., Inc. case, 7 RR 83 (1951), 
there was an actual sale of the controlling stock without prior Commis- 
sion consent. The Commission rejected the position taken by the parties 


that where the new owner gave back an "inevocable proxy" to the li- 


censee that the spirit and letter of Sec. 310(b) were satisfied. The 
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Commission in its decision said that the "ownership of majority stock 


... far from being divorced from the realities of actual control.. .is 


the very genesis of control." 


There is no question that Schafitz has, at all times, owned a ma- 
jority of the voting stock in WWIZ, Inc. The Commission's views are 


clearly contradictory and inconsistent. 


2. There was no misrepresentation 
or lack of candor. 

There was no issue in the hearing with regard to misrepresenta- 
tion or lack of candor. Nevertheless, the Commission in part based its 
denial of both applications because of "Schafitz' filing of misinforma- 
tion and the withholding of other information in the WWIZ assignment 
application, its amendment, and in the application for license to cover 


the WWIZ construction permit." (Concl. Para. 18) 


In the first place, this conclusion is improper because it was out- 
Side the issues of the hearing. In the second place, there was no evi- 


dence to support this conclusion. 


In order to arrive at this conclusion the Commission had to find 
that "By September 10, 1958, Schafitz and Horvitz had reached a basic 
understanding that Schafitz would organize a corporation for the pur- 
pose of permitting the Journal to become a minority stockholder. * * * 
Pursuant to this basic agreement..." This finding is not supported by 
evidence. After making a finding that there was a basic agreement by 
September 10, 1958, the Commission's position is that such agreement 
should have been reflected in the application for assignment of license 
of Station WWIZ from Schafitz to WWIZ, Inc. The evidence is clear 
and uncontradicted that there was no agreement between Schafitz and 
Horvitz or the Lorain Journal until November 12, 1958. In order for 
the Commission to reach a finding that there was an agreement prior to 


that date is to assume that all of the evidence in the case is perjured. 
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The weight to be given the sworn testimony of a principal is 
clearly stated by the Commission in WORZ, Inc., et al., 22 RR 125. In 
that case, the Commission held that "sworn denials, while not conclu- 
sive of the facts, are not to be brushed aside lightly on the basis of an 
indefinable 'normal human experience" and that "Suspicion, specula- 
tion, and conjecture are not proper substitutes for evidence, and cannot 
of themselves form the basis for conclusions that an applicant engaged 
in improper conduct requiring its disqualification and that two or more 


witnesses testified falsely." 


In view of the fact that the Commission renewed the license of 
Station WFAR in this same proceeding, which station is individually 
owned by Schafitz, the Commission must not have considered Schafitz' 


alleged lack of candor and misrepresentations as particularly serious. 


3. The Commission's findings with respect to 
the "Background of the Journal" were 
highly prejudicial to appellants. 

In Paragraph 7 of its conclusions, the Commission made findings 
regarding the "background of the Journal.'"' This was prompted by the 
Journal's involvement in anti-trust proceedings® and also because the 
Lorain Journal and the Mansfield Journal (under common ownership) 
have been found to lack the requisite qualifications to be broadcast licen- 
sees in other applications not related to the instant proceedings. Quite 
aside from the fact that this was beyond the scope of the issues in the 
administrative proceedings below, the finding is obviously inapplicable 
to appellants, Schafitz and WWIZ, Inc. Nevertheless, since the Com- 
mission deemed the Journal's "background" important enough to make 
a special finding with respect thereto this must have figured strongly 


in their determination to deny the application for transfer of control. 


3 See: Lorain Journal Co. v. U.S., 342 U.S. 143, 72 S.Ct. 181, 96 L. Ed. 162 
(1951). : 
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This finding, whatever its validity may be, is clearly applicable only to 
the Journal and the transfer of control issue and not to Schafitz or 
WWIZ, Inc., and the license renewal issue. 


4. The technical violations were trivial make -weight 
additional reasons for the denial of the license 
renewal application of WWIZ, Inc. 

In Conclusions No. 14 through No. 17 the Commission found that 
WWIZ violated certain of the Commission's technical regulations by: 


(a) failing to employ a first class radio telephone 


license on a regular basis, 


(b) failing to discontinue remote operation or go 
off the air when remote meters were not func- 
tioning, and 

(c) failing to maintain logs properly. 

As the Commission points out in Conclusion No. 18, 


"Our latter decision (denial of renewal application) 
is also premised upon the record evidence of Scha- 
fitz' lack of license responsibility..." 
It is doubtful that the Commission would have denied the applica- 
tion for license renewal solely on the basis of the above violations in 


view of the extenuating circumstances described below. 


Schafitz was never more than two hours driving time away from 


WWIZ (R. 500); no notices of violations were issued prior to June 13, 


1961; at no time did WWIZ ever use excessive power, drift off fre- 


quency or operate during unauthorized hours (R. 370-71). 


Other first-class radio telephone operators were employed on an 
"on call" basis (R. 696, 700). An unsuccessful effort was made to hire 
a full-time licensed engineer after being advised that WWIZ was 


deemed to be in violation of Section 3.93(b) of the Commission's Rules 
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(R. 700- 02).4 Schafitz took affirmative steps to improve compliance 
with the station log-keeping requirements (R. 372, 374). 


Supposedly qualified engineers were hired to make certain re- 


pairs but were unable to do so (R. 1198). 


The Initial Decision (R. 997) cites the recent case of Station WMIS 


which involved similar rule violations. In that case the Commission 


took such mitigating circumstances into consideration. 


The Commission's finding of "Schafitz' lack of license responsi- 
bility": is arbitrary and inconsistent for in another portion of the very 
same administrative proceeding the Commission renewed the license 
of WFAR — owned individually by Mr. Schafitz. 


5. If there have been technical derelictions in the 
operation of the station or if there has been an 
unauthorized transfer of control, WWIZ, Inc. 
should be subject to a monetary forfeiture 
rather than a revocation of license. 

It is not clear what part, if any, the failure of WWIZ, Inc. properly 
to maintain its remote meters and logs and in failing to have a first 
class operator played in the Decision to deny the application for re- 
newal of license of Station WWIZ. Since the 1960 amendments to the 
Communications Act of 1934, which authorized monetary forfeitures by 
licensees because of derelictions in operations, the Commission has 
uniformly levied fines and forfeitures against licensees for failing to 
have first class operators on duty in accordance with Section 73.93 of 


its Rules. Forfeitures and fines were imposed in the following instances: 


4 Under Section 3.93(b) of the Commission's Revised Rules and Regulations a 
full-time first class radio telephone licensee is no longer required for the 
routine operation of a station with less than 10 kilowatts power. While this rule 
does not govern in the instant case, it demonstrates a recognition on the part of 
the Commission that the full-time presence of a first class licensee is not es- 
sential to the ordinary operation of a station. 
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Royal Broadcasting Co. (WVAR), 1 RR 2d 718, affirmed 1 RR 2d 1018; 
Court House Broadcasting Co. (WCHI and WCHO) and Family Broad- 

casting Co., Inc. (WKOV), 25 RR 649; lola Broadcasting Co. (KALN), 
3 RR 2d 344; Forest G. Conley (KTOW), 3 RR 2d 705. 


The only instance in recent years in which the failure to have a 
first class operator on duty played a part in the revocation of a license 
was the case of Leo Joseph Theriot (KLFT), 22 RR 237. In that case, 
the licensee had failed to have an operator on duty for more than a 
year notwithstanding oral and written warnings by the Commission's 
staff. The station had also failed to make equipment performance 
measurements, had disregarded notices of violations and had attempted 
to deceive the Commission and its staff at every opportunity by false 
statements, including written communications and testimony in the 


hearing. 


Despite improper log keeping, the Commission granted renewal 
of license in Mark Twain Broadcasting Co. (KHMO), 21 RR 238. The 
only other instance in recent years in which a license was revoked due 
in part to failure to have a first class operator on duty was in the case 
of KPSR, Inc., 23 RR 1179. In this case, however, the Commission 
found that there had been three unauthorized transfers of control of 
the licensee. The Commission also imposed fines for logging viola- 
tions in Merchants Broadcasters, Inc. (WAIL), 1 RR 2d 1009; and Ten- 
nessee Valley Radio and Television Corp. (WMSL- TV), 2 RR 2d 1084. 


In the light of other actions by the Commission, even if there 
were an unauthorized transfer of control of WWIZ, Inc., the license of 
Station WWIZ should still be renewed and a fine imposed in lieu of 
cancellation of the license. In the case of Cheyenne Broadcasting Co., 
Inc. (KVWO-AM, FM), 3 RR 2d 714, there was an unauthorized transfer 


of control and a failure to notify the Commission regarding transactions 


relating to ownership and control of the station. This resulted in a 


mere fine against the licensee. Fines were imposed for unauthorized 
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transfer of control in the case of Paul A. Stewart Enterprises (WRVB- 
FM), 25 RR 375; and for unauthorized assignments of licenses in Tri- 
County Broadcasting Co. (WVAL), 1 RR 2d 57; and Interstate Broad- 
casting Co. (KATT- FM), 1 RR 2d 988. Likewise, WTUP, Tupelo, Mis- 
sissippi, by Public Notice on October 22, 1964, received a Notice of 
Apparent Liability for a monetary forfeiture arising out of a series of 
unauthorized transfers of control of Lee Broadcasting Company and 


false information submitted to the Commission. 


The Commission could cite no case in which it had previously 
denied applications for transfer of control or renewal of license based 


upon facts approximating those in the instant case. 


The Commission has rarely exercised its power by refusing to 
renew a license, and this supreme penalty should be reserved in those 
cases where there has been a flagrant disregard for the law or the 


Commission's rules with substantial injury to the public interest. 


The refusal to renew a license is a violent and irrevocable action 
involving a forfeiture and a penalty — a course which is not favored in 
the law and which is to be avoided whenever possible, U.S. v. One 1936 
Model Ford, 307 U.S. 219, 37 C.J.S., Forfeitures, Sec. 4, p. 8. 


The cases relied upon by the Commission, rather than supporting 
a contrary view, speak for the proposition that the Commission hesi- 


tates to take such extreme action except in the most urgent of cases. 


The denial of WWIZ's application for renewal of its license in 
the light of the decisions in other cases including those cited above 


amounts to a denial of procedural and substantive due process and a 


denial of equal protection under law in violation of the Fifth Amend- 


ment to the Constitution. 
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6. Appellants’ License Renewal Application should have 
been granted in view of the changed circumstances 
set forth in the Petition for Reconsideration filed by 
appellants. 


On April 30, 1964, appellants filed a petition for reconsideration 


(R. 1231) which urged, inter alia, that there were a number of changed 


circumstances occurring after the record was closed which warranted 
a reversal of the Commission's Opinion and Order of March 25, 1964 


in which the WWIZ license renewal application was denied. 


The Commission in its order denying appellants' petition for re- 
consideration took the view that the changed circumstances shown 
were a mere promise of "reform after conviction" in a desperate at- 


tempt to save the license. 


Quite the opposite is true. These "changed circumstances" were 
not vague in futuro promises; they were accomplished, irrevocable 
facts. Virtually all of the factors which the Commission considered as 
"evidence" of a de facto transfer of control were eliminated. Wickens 
was replaced as a director. The Journal no longer had a right to co- 
sign checks. All bookkeeping and all books and records were taken 
over by Schafitz. Schafitz personally took over the direct management 
of WWIZ. Most important — and a factor which was utterly ignored by 
the Commission — Schafitz told the Commission he had no further in- 
terest in selling his stock to the Journal and he urged the Commission 
to reject the transfer of control application. This, in itself, would 
hardly have been possible unless control had been and remained in 
Schafitz at all times. 


The Commission equated the instant case with its own holdings 
in Palmetto Broadcasting Co. (WDKD), 23 RR 483 and KWK Radio, Inc., 
25 RR 577. KWK involved fraudulent contests and the Palmetto com- 
parison verges on insulting, for WDKD was closed down because of its 


obscene programming. No one has ever questioned WWIZ's service to 


23 


Lorain. Moreover, in each of those cases there was merely a promise 
in futuro of reform. In the instant case, affirmative, inevocable steps 
were immediately taken to remove even a superficial appearance of 


control by the Journal. 


7. The public interest requires that 
WWIZ's license be renewed. 

Radio Station WWIZ is Lorain, Ohio's only broadcasting facility. 
Since it went on the air it has served the public convenience, interest 
and needs. No one has questioned this. Accordingly, if the Commis- 
sion denies the license renewal application the community of Lorain, 
Ohio will be the big loser. 


Significantly, the question of Sanford Schafitz' dedication to the 
public interest was placed in issue with respect to WFAR's program- 
ming, and was resolved favorably to Mr. Schafitz by the Hearing Exam- 
iner in his Initial Decision and affirmed by the Commission, in another 


portion of the administrative proceeding below. 


Section 307 of the Communications Act, 47 USC 307 states in 
pertinent part that, | 


(a) The Commission, if public convenience, inter- 
est, or necessity will be served thereby, subject to 
the limitations of this Chapter, shall grant to any 
applicant therefor a station license provided for by 
this Chapter. 


(b) In considering applications for ...renewals 
thereof, when and insofar as there is a demand for 
the same, the Commission shall make such dis- 
tribution of licenses, frequencies, hours of opera- 
tion, and of power among the several states and 
communities as to provide a fair, efficient and equi- 
table distribution of radio service to each of ine 
same.,"' 


To force WWIZ off the air would deny to Lorain, Ohio a needed 
vehicle for community expression. This factor should be carefully 


weighed for, as this Court pointed out in Heitmeyer v. FCC, 68 App. 
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D.C. 180, 95 F. 2d 91 (1938), the underlying purpose of the Act is to 
secure to the people of the several states and communities a fair, effi- 
cient and equitable distribution of radio service. The Commission's 


discretion in this regard is not absolute. 


None of the findings below questions even remotely WWIZ's 
service to the public interest. Neither the transfer issue nor the tech- 
nical violations cited have anything to do with program content or 
public service, or an equitable and efficient distribution of radio serv- 
ice. 

The public is an innocent third party in this proceeding. In its 
zeal to prevent and punish violations of its regulations on the part of 
licensees or proposed licensees, careful consideration should be given 
to the side-effects such punishments will have on the public. In the 
instant case it will amount to a total denial of radio broadcasting serv- 


ice which has been serving the community needs for over six years. 


CONCLUSION 


Appellant, Sanford A. Schafitz, is and has been a professional 


broadcaster all his life. The record in this case reveals that the under- 


lying reason for all of the difficulties experienced by Schafitz and 
WWIZ was Schafitz' unsuccessful attempt to launch and operate WXTV 
in Youngstown as a truly independent UHF television station. The 
financial difficulties which were generated by Guy W. Gully's failure 
to provide financing as promised are well documented. But for Scha- 
fitz'need for immediate financing to proceed with the construction and 
operation of WXTV, the Lorain Journal would probably never have 
become even a part-owner of WWIZ and this proceeding would have 
been unnecessary. The situation has now changed. WXTV is dark and 


will remain so. 


Various steps have been taken to remove any appearance of de 


facto control by the Lorain Journal over the affairs of Station WWIZ 
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or WWIZ, Inc. Sanford Schafitz has demonstrated his competence and 
reliability as licensee in his operation of WFAR in Farrell, Pennsyl- 
vania. The public interest requires that Lorain, Ohio continue to have 
the services of an independent AM broadcasting facility, as an outlet 


for local expression. 


WHEREFORE, the premises considered, appellants respectfully 


urge the Court to review the proceedings of the Federal Communica- 
tions Commission upon which its order and decision of March 25, 1964, 
and memorandum opinion and order of September 16, 1964, were made, 
and upon such review and upon consideration of the briefs and argu- 
ments to: | 


(a) adjudge the Commission's findings, conclusions and orders 
as arbitrary, capricious, an abuse of discretion, contrary to 
law and the weight of the evidence and inconsistent with 


other decisions of the Commission; 
(b) Hold the Commission's actions to be unlawful; and 


(c) Reverse and remand the case to the Commission with direc- 
tions to carry out the judgment of the Court in accordance 


with its decision and opinion and the requirements of law. 


Respectfully submitted, 


CARL L, SHIPLEY 


THOMAS A, ZIEBARTH 
1366 National Press Building 
Washington, D.C. 20004 
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ARGUMENT 


1. There Was No Unauthorized Transfer of Control 
aah Was NO Unauthorized Transfer of Control 


Appellee relies on Rochester Telephone Corp. v. United States, 
307 U.S. 125 (1939), and Alleghany Corp. v. Breswick & Co., 353 U.S. 


151 (1957), where the Court held that a minority ownership of voting 


stock amounted to actual control, to show that the Lorain Journal 
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exercised de facto control over WWIZ, Inc. Any comparison between 
these cases and the instant case is absurd. Each of the cited cases in- 
volved corporate giants with diffuse ownership of the voting stock. Any 
school boy knows that ownership of a substantial minority bloc in such 


a corporation may and frequently does amount to actual control. 


In the instant case, however, there were exactly two stockholders. 


Appellant, Sanford Schafitz, owned 55%. The Lorain Journal owned 


45%. Clearly, ina closely held corporation such as this, nothing short 


of ownership of an absolute majority of the voting stock could possibly 


control the corporation. 


True, the Lorain Journal also owned 100% of the preferred stock, 
but this carried absolutely no voting rights. The fact that it was given 
priority in the payment of dividends is an entirely ordinary and regular 


procedure. 


2. Schafitz Did Not Withhold Information in His 
Applications to the Commission 
Forgetting for the moment that the Commission's findings with 
respect to Schafitz' applications to change from an individual to a cor- 
porate permittee were beyond the scope of the hearings as set in the 
Commission's own order, appellants contend, nevertheless, that 


Schafitz' representations to the Commission were entirely candid. 


It is important to bear in mind that the dates of the pertinent ap- 
plications for reassignment of the license were September 18 and 
September 30, 1958 — several weeks before any sale of stock or other 


binding arrangement was made with the Lorain Journal. 


Schafitz disclosed that he might sell up to 90 shares of the voting 
stock which he later decided to do. 


Among the "legal rights and privileges which are well known to 
the law" (to quote from Schafitz' transfer applications) is the fact that 
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a corporate structure allows for infinite variety in financing while per- 


mitting control to remain in the founders. 


The fact of the matter is that in the ordinary and usual case the 
licensee of a broadcast facility is a corporation. The Commission was 
grasping at straws in attempting to read any sinister implications in 
what was an entirely routine transfer application. Moreover, it rode 
roughshod over its own procedures in making damaging findings about 
a subject which was never made an issue in the proceeding and which 


appellants, therefore, were unable to defend against. 


3. Statement With Respect to the Contention of the 
Intervenor That the Appeal of the Lorain Journal, 


Case No. 18,955, Should Be Dismissed As Moot 
In its brief, the Intervenor, Elyria- Lorain Broadcasting Company 
(Licensee of Radio Station WEOL), contends that the appeal of the 


Lorain Journal in Case No. 18,955 should be dismissed as moot. 


In order that the position of Sanford A. Schafitz, both as an indi- 
vidual and as owner of the controlling interest in WWIZ, Inc. be entirely 
clear, he has authorized and directed counsel to concur with the position 
taken by the Intervenor, namely, that the Lorain Journal is not and 


should not be a part of the present proceeding. 


If any doubts remained as to Schafitz' position, these were Settled 
by his letter of October 13, 1964, to Harry R. Horvitz, President of the 
Lorain Journal Company, a copy of which is incorporated herein as 
Exhibit A. 


This letter states in pertinent part: 


"In view of the fact that the Federal Communica- 
tions Commission has denied the transfer of the 
WWIZ, Inc. stock from me to The Lorain Journal 
and upon review, has reaffirmed this denial, it is 
believed a final determination has now been made 
by the Commission on this application for stock 
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transfer. Accordingly, you are hereby notified that 
I now consider the stock purchase agreement of 
May 2, 1961 to be cancelled, and the entire trans- 
action rendered null and void." 
Appellants, therefore, believe that the position taken by the Inter- 


venor in pages 7 to 11 of its brief is well taken. 


4. Schafitz’ Illness During the Hearings 


During the course of the hearings in this matter before the Com- 
mission's Hearing Examiner in June 1962, Sanford A. Schafitz became 
ill. The seriousness of his illness, however, was not ascertained until 


some time later. 


Attached hereto as Exhibits B and C are true copies of the medi- 
cal reports of William E. Beaven, M.D. and Joseph H. Bolotin, M.D. 


The reports did not become available to counsel until this appeal 
was in progress. However, they would become important upon remand 


to the Commission for the reason that while the Hearing Examiner was 


aware (to some extent) of Mr. Schafitz' illness through personal obser- 


vation, the Commission did not have this advantage. It is quite probable 
that Mr. Schafitz' testimony was materially weaker by reason of his 
illness. The Hearing Examiner apparently took this into account in 
finding in Schafitz' favor. The Commission, however, having only the 
written record before it, was persuaded to rule against him. A large 


portion of the record, of course, consists of Mr. Schafitz' testimony. 
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CONCLUSION 


WHEREFORE, appellants respectfully urge that this Court grant 
the relief prayed for in their notice of appeal and their main brief. 


Respectfully submitted, 


CARL L. SHIPLEY | 
THOMAS A, ZIEBARTH 


1366 National Press Building 
Washington, D. C, 20004 


Attorneys for Appellants 
WWIZ, Inc. 
Sanford A. Schafiiz 
Of Counsel: 
Shipley, Akerman & Pickett 
1366 National Press Building 
Washington, D. C. 20004 


April 16, 1965 


‘EXHIBIT A 


P. O. Box 900: 
Sharon, Pennsylvania 
October 13, 1964 


Harry R. Horvitz 

The Lorain Journal Company 
4375 East 146th Street 
Cleveland 28, Ohio 


Dear Mr. Horvitz: 


This letter is written with reference to the stock purchase agree- 
ment entered into on May 2, 1961 between me and The Lorain Journal 
Company. 


In view of the fact that the Federal Communications Commission 
has denied the transfer of the W.W.I.Z., Inc. stock from me to The Lorain 
Journal and upon review, has reaffirmed this denial, it is believed a final 
determination has now been made by the Commission on this application 
for stock transfer. Accordingly, you are hereby notified that I now consider 
the stock purchase agreement of May 2, 1961 to be cancelled, and the entire 
transaction rendered null and void. 


Paragraph 12 of the stock purchase agreement provides that upon 
final denial of the Commission, there shall be returned to you any part of 
the $5,000.00 advance payment which was not used for attorney's fees. As 
you know, this entire sum has been paid to John Doerfer and, therefore, no 
refund is due you. 


This notice is sent you pursuant to Paragraph 18 of said agreement, 
which establishes the procedure for notices thereunder. 


Yours very truly, 


/s/ Sanford A. Schafitz 


Sanford A. Schafitz 


EXHIBIT B 


308 C Street, S.E. 
Washington, D. C. 


October 5, 1964 


Re: Mr. Sanford Schavitz 
Box 900 
Sharon, Pa. 


Federal Communications Commission 
Washington, D. C. 


Gentlemen: 


I am in receipt of a recent letter from Mr. Sanford Schafitz in which he 
requested that I forward to you an abstract of his medical record relative 
to an illness that I treated him for over two years ago. 


On June 24, 1962, I saw Mr. Schafitz while he was a guest ofthe Plaza 
Hotel, Washington, D. C. His chief complaints were fever, malaise, 
anorexia, nausea & vomiting as well as an increasingly severe sore throat - 
all of which had been gradually building up over the previous several days. 


Physical examination revealed an acutely ill individual with a body temper- 
ature of 102 degrees. Although there was some inflammation of the 
pharynx, the most striking finding was an enlarged, and extremely tender 
liver edge to palpation. Although there was no obvious jaundice, a pre- 
sumptive diagnosis of acute hepatitis was made. 


While examining Mr. Schafitz I became aware of the purpose of his visit 
to Washington as well as the extremely adverse effect his business here 
was having on his general health. I recommended strongly that he not 
continue his current activities but to return directly to his home in Penn- 
sylvania diagnostic tests and further observation. To this, Mr. Schafitz 
agreed as did his lawyer, Mr. John Dorfer, whom I spoke to by phone 
during my visit. 


Back in Sharon, Pa., Mr. Schafitz placed himself under the care of Doctor 
Joseph Bolotin who apparently hospitalized the patient immediately for a 
two week period. Diagnostic studies allegedly revealed a diagnosis of 
infectious mononucleosis from which it took the patient almost the ensue- 
ing year to recover. 


I hope the above is sufficiently explanatory for your purposes. If there 
are any further questions, please do not hesitate to call me at my office 
here in Washington, D. C. (544-4505). 

Sincerely yours, 

/s/ Wm. E. Beaven 

William E. Beaven, M.D. 


| EXHIBIT C 


JOSEPH H. BOLOTIN, M.D. 
1126 East State Street 
Sharon, Penna. 


3 October 1964 


The Federal Communications Commission 
Attention: Secretary 
Washington, D. C. 


Dear Sir: 


This is to certify that Mr. Sanford Schafitz, 542 South Oakland 
Avenue, Sharon, Pennsylvania, came to see me on 25 June 
1962 complaining of nausea, vomiting, and afternoon fever of 
at least 15 days duration. At that time I found his liver to be 
tender and he appeared obviously very ill. I recommended 
rest at home, and when he did not improve he was admitted to 
the Sharon General Hospital on 27 June 1962. He remained 
there until 8 July 1962. A diagnosis of infectious mononucleosis 
was made and the heterophile titer was very high. This would 
indicate that he had been suffering from an incapacitating ill- 
ness longer than he realized. He had a normal convalescence 
with the usual prolonged weakness and on 8 April 1963, stated 
that he was still regaining strength. 


Sincerely yours, 
/s/ J.H. Bolotin, M.D; cm 


Joseph H. Bolotin, M.D. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,957 


WWIZ, INC., and SANFORD A. SCHAFITZ, 
Appellants, 


Vv. 


FEDERAL COMMUNICATIONS C OMMISSION, 


Appellee, 
ELYRIA- LORAIN BROADCASTING COMPANY : 


Intervenor. 


On Appeal from Orders and Decisions of the | 
Federal Communications Commission 


PETITION FOR REHEARING EN BANC 


In accordance with Rule 26 of this Court’s General Rules and 28 
U.S.C 46, WWIZ, Inc, and Sanford A. Schafitz, appellants in the above 
proceeding, herewith respectfully request the Court to rehear said matter 
en banc and allow oral argument on this petition, and for good cause 


set forth the reasons and arguments appearing hereinbelow. 


Petitioners respectfully suggest that the opinion of the Court 
herein as set out in its decision of September 8, 1965 is incorrect in 
that the decision is based on an erroneous conception of the Commis- 
sion's authority under 47 U.S.C. 301, et seq., and the decision omits 
consideration of certain principles of law involving due process and 


other substantial rights of appellants. 
The Court's decision states: 


"The Commission concluded that the activities 

of Schafitz and Journal. .. had resulted ina 
transfer of actual control of WWIZ, Inc. to 
Journal without the prior consent of the Com- 
mission, and that Schafitz' filing of misinforma- 
tion and withholding of information in regard to 
these matters had constituted a clear breach 

of his duties and responsibilities to the Com- 
mission. ... The agency's conclusions must 
be sustained if supported by substantial evi- 
dence even though there is also substantial evi- ' 
dence to support the contrary conclusion of the 
examiner." (emphasis supplied) 


In arriving at its conclusion that the ''Examiner's report is en- 
titled only to such probative force as it intrinsically commands," this 
Court relies upon Universal Camera Corp. v. NLRB, 340 U.S. 474 at 
495. However, the Supreme Court pointed out in that case that Con- 
gress provided in 61 Stat. 147, 29 U.S.C. (Supp. III, par. 160(c), (e)) 
that "the Board shall state its findings of fact." Indeed, the whole 
statutory scheme of the National Labor Relations Act is one of adjudi- 
cation at the administrative level of labor- management disputes. The 
NLRB is not a regulatory- licensing agency — it is a quasi-judicial 
Board. The Federal Communications Commission has no such statu- 


tory mandate. Its quasi-judicial functions, while important, are 


secondary to its prime responsibility to make rules and regulations 


incident to licensing broadcast facilities. Thus, the Universal Camera 


case is inapposite for the proposition here involved. The case of 
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FCC v. Allentown Broadcasting Co., 349 U.S. 358, 364, does not add 
anything, as it simply deals with whether an Examiner's finding of 
evasiveness based on demeanor of a witness is binding on the FCC, 
unless ''clearly erroneous." This Court is not required by any rule of 
law to favor the FCC, when there is an ambivalence of substantial evi- 
dence to support either the FCC or the contrary conclusion of the 


Examiner. 


The proper rule of law is the one enunciated by the U. S. Court 
of Claims, a constitutional court. It has held repeatedly as toa Trial 
Commissioner's report: 

"As the case comes to us, defendant has the 
burden of showing that the Commissioner was 
wrong in his factual conclusions. Such a task 
is far from slight since 'we start with the 
double directive that due regard must be given 
to the Commissioner's opportunity to judge the 
credibility of the witnesses and that his factual 
findings must be presumed to be correct.’ Rule 
68. That presumption is dissipated only by a 
strong affirmative showing." Hedin Construction 
Co., Inc. v. U. S., No. 387-56, dec. June 11, 1965, 
Ct.Cl.; Davis v. U. S., No. 179-59, dec. Feb, 14, 
1964, Ct.Cl. 

This Court should not use the substantial evidence rule as a 
crutch on which to hobble away from its constitutional responsibility 
to let the punishment fit the crime. The Commission's action in deny- 
ing petitioner's license renewal application results in a forfeiture of 
his investment of time, energy, and money over a period of seven 
years. In Acme Process Equipment Co. v. U. S., No. 349-57, dec. 
June 11, 1965, Ct.Cl., a forfeiture is described as "the most drastic 
penalty known to common law."' Under a statute permitting forfeiture, 
the Court said in that case "fraud, resulting in forfeiture, can be found 


only on the basis of clear and convincing evidence." A parallel prin- 


ciple must apply in the case at bar -- a transfer of control resulting 


in a denial of license renewal brings about a forfeiture, and should be 
found "only on the basis of clear and convincing evidence." Acme, et 
al v. U. S., supra. 


The real question for the Court in the instant case is not "Is 
there substantial evidence in the record to support the Commission's 
finding of transfer of control?" — the real question is "Has the Com- 
mission borne the burden of proving by clear and convincing evidence 
that denial of WWIZ's broadcast license renewal application will serve 
the public convenience, interest, or necessity, as required by section 
307(a) and (b) of the Communication's Act?" 


This Court has an obligation under Article III of the Constitution 
not to abdicate its judicial functions to the Federal Communications 
Commission. Indeed, Congress has provided in section 303(r) of the 
1934 Act that the FCC's rules, regulations, restrictions and condi- 
tions must be “not inconsistent with law."’ Is not the forfeiture of a 
broadcast license occasioned by the device of FCC non-renewal incon- 
sistent with law unless it is based on clear and convincing evidence? 
The FCC's rules (47 CFR 1.351) provide the rules of evidence may be 


"relaxed" — were they in the WWIZ case? Why and how much? 


In section 503(b) of the 1934 Act (47 U.S.C. 301, et seq.), Con- 


gress has empowered the FCC to exact money forfeitures not to ex- 


ceed $1,000 against a broadcast licensee who "willfully or repeatedly 


fails'' to operate in accordance with the license. Where is the evidence 
in the WWIZ case of willful or repeated violation justifying the for- 
feiture of the license? This Court in its decision herein completely 
ignores the substantive and procedural due process questions raised 

in the last paragraph of page 21 of petitioners’ brief in said case. See 
Johnston Broadcasting Co. v. FCC, 175 F.2d 351. In Green v. McElroy, 
360 U.S. 474, the Supreme Court has said: 
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"Where administrative action has raised serious 
constitutional problems, the Court has assumed 
that Congress or the President intended to 
afford those affected by the action the tradi- 
tional safeguards of due process," 


Although this and other Courts have recognized that a broadcast 


licensee does not have a property right as the result of the granting of 
a license, American Broadcasting Co. v. FCC, 191 F.2d 492; 47 U.S.C. 
301, and that operation under a previous license gives no vested right 
against the regulatory power of the FCC, U.S. v. American Bond & 
Mortgage Co., 31 F.2d 448, aff'd 52 F 2d 318, cert. den. 285 U.S. 538; 
White v. Federal Radio Commission, 29 F.2d 113; it has generally 
recognized the only requirement for the renewal of a broadcast license 
is that the licensee has not failed to function in the public interest, 
Pulitzer Publishing Co. v. FCC, 94 F.2d 249. Nowhere in this Court's 
decision in the case at bar does the statutory standard of "public con- 


venience, interest,or necessity" appear. 


This Court should take judicial notice of the economics of broad- 
casting, the high cost of purchasing, installing and maintaining equip- 
ment, the cost of land and buildings, and recognize that not a Single 
broadcast station would gamble such an investment on the basis of 
having to bear the burden of showing public interest to obtain a renewal 
every 3 years. The Commission's rules (47 CFR 73.34) contemplate 
and speak of regular renewals. As a matter of long practice, there is 
an FCC policy of a presumption of "renewability" — absent an affirma- 
tive showing the public interest would not be served. The FCC must 
bear that burden. The standard of proof, as a matter of equity and fair 
play, must be different for different administrative actions. On a new 
application, a preponderance of evidence is enough — the applicant has 
no investment. See section 307(a). The statute contemplates renewal 
every 3 years, (Seesection307 (d), even though sections 307, 308 and 
309 require an affirmative finding of public interest, this Court can 


notice it is automatic as a matter of policy.) 


Section 312 of the Act authorizes the FCC to revoke a station 
license, i.e., exact a forfeiture of the privilege of the use of a frequency, 
and contemplates, presumably, that the licensee shall lose his invest- 
ment in land and equipment except for salvage. However, Congress has 
specified the serious offenses which will justify such forfeiture — é.8., 
knowingly made false statements, conditions barring an original grant, 
willful or repeated failure to operate in accordance with the license, 
willful or repeated violation of the rules, violation of a cease and desist 
order, or criminal activity. (47 U.S.C. 312) Congress shifts the burden 
of proof to the Commission in revocation proceedings (47 U.S.C. 312(d)), 
and provides a lesser penalty of cease and desist orders (47 U.S.C. 
312(b)) or a money forfeiture of up to $1,000 (47 U.S.C. 503(b) ), except 


in extreme cases. 


The denial of a renewal application is in fact, in law, and in prac- 
tical effect equivalent to a revocation. Congress must be presumed to 
have had a meaningful purpose in enacting the safeguards against loss 
of license provided in section 312. Yet, the FCC has rarely used its 
revocation authority. It evades the procedural safeguards for licensees 
in section 312 by the strategem of denying a license renewal application, 
and relying upon the substantial evidence rule upon judicial review. 
Petitioners urge upon the Court that this results ina deprivation of 


procedural due process under the Green decision, supra. 


The Examiner's initial decision is entitled to a presumption of 
correctness, as set out hereinabove. The FCC has failed in its decision 


to "overcome the presumption of correctness" of the trier of fact. 


Acme Process Equipment Co., supra ; Dodge Street Bldg. Corp. v. 

U.S., No. 325-61, dec. Feb. 19, 1965, Ct.Cl. After analyzing the record, 
the FCC in its March 31, 1964 decision reversing the Initial Decision, 
stated: 


"xxx it is true that there is no evidence in the record 
indicating that the Journal in fact attended to the day- 
to-day operation of the station xxx. Based upon all 
of the foregoing we find that the corporate structure 
of WWIZ, Inc. constituted a device whereby the 
Journal could exercise control over the corporation 
xxx" (emphasis supplied) 


In the light of such language, how can this Court possibly decide 


that "The Commission concluded that the activities of Schafitz and 
Journal xxx had resulted in a transfer of actual control of WWIZ xxx" 
(emphasis supplied) ? Certainly the statutory purpose of section 310 

(b) of the 1934 Act is to make sure no unqualified entity controls the 

day to day broadcasting operations of a license - actual control, physical 
control, operational control- not potential control. Actual control is the 


wrong protected against in section 310 (b), not potential control. 


There is not a scintilla of evidence in the record that the day to 
day operation of WWIZ was not in the public interest. The whole stat- 
utory scheme of the Communications Act of 1934 is to regulate the pro- 
gram content of broadcast operations in the public interest - informa- 
tion, views, education, entertainment, etc. (47 U.S.C. 301). Program 
proposals are a big factor in initial licensing proceedings on a comp- 
arative basis. There can be no reasonable quarrel with non- renewal 
or revocation of a license used contrary to the public interest in the 
sense Congress intended, i.e. moral turpitude, failure to serve the 
public with balanced programming, criminal activities such as lotter- 
ies, and other such broadcasting operations contrary to the public int- 
erest. Congress did not contemplate that the term public interest 
would be used as a broad umbrella to cover all sorts of minor techni- 
cal infractions not going to the substance of broadcast operations, i.e. 
what goes out on the air and into peoples' homes. The severe penal- 
ties of non-renewal and revocation are aimed at that kind of public 
interest - fines, cease and desist orders, and temporary licensing are 
the weapons Congress intended to be used against regulatory, as distinguish- 


ed from statutory, violations. And nothing charged against the peti- 


tioners as a basis for non-renewal is malum in sé, involves moral 
turpitude, or bears any relation to the kind of broadcast programs the 
public has received and will continue to receive from WWIZ. Petitioner's 
derelictions are at worst malum prohibitum under FCC rules. 

Finally, but not least, petitioner Schafitz has a constitutional right 
to an honest day in court. This Court in its decision completely ignores 
the material in Exhibits B andC of appellants (Schafitz and WWIZ) reply 
brief setting out doctors' statements that on June 24 and 25, 1962, 
during the FCC bearing, Schafitz was suffering from infectious mono- 
nucleosis, nausea, vomiting, fever, malaise, enlarged and tender liver, 
sore throat, inflammation of the pharynx and a temperature of 102 
degrees. Under such conditions of health and physical disability, 
Schafitz could not possibly have participated effectively to protect his 
own interests in the administrative proceedings which led to denial of 
his renewal application. For this reason alone, the FCC should rehear 
the case and give Schafitz a fair chance to meet the issues in the hear- 
ing orders. 

WHEREFORE, the premises considered, petitioners allege and verily 
believe that there are valid grounds for a rehearing involving manifest 
error and omissions so material that their correction will result in a 
substantial alteration of the original decision. 5 C.J.S. par. 1411; U.S. 
Supreme Court Rule 58 (2). See also 47 U.S.C. 405. 
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